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PREFATORY NOTE 


It is the purpose of this official] publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq.), the Perish 
able Agricultural Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S. C. Chap- 
ter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”, They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber, Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 


(No. 3461) 


In re CENTRAL DAiRY PRoDUCTS COMPANY. AMA Docket No. 5-1. 
Decided April 8, 1953. 


Validity of Amendments to Order No. 5—Extending Mar- 

keting Area—Butter-Powder Formula for Computing Class 

II Price — Evidence Justifying Amendments — Denial of 
Relief—Dismissal of Complaint 


Where petitioner, a handler under the order regulating the handling of milk 
in the Oklahoma City marketing area, complained of two amendments 
to the order, one extending the marketing area to include seven town- 
ships in Pottawatomie County, Oklahoma, and the other adding the but- 
ter-powder formula as an alternative for computing the Class II price, 
on the grounds that the amendment extending the marketing area is not 
supported by the facts and is not in accordance with law, and that this 
will result in the petitioner’s being placed in an unfair competitive posi- 
tion in all of the territory it serves outside of Pottawatomie County, 
and that the amendment adding an alternative formula for computing 
the Class II price is not supported by the evidence in the record to justify 
an increase in Class II price, the Judicial Officer held, that the evidence 
at the promulgation hearings was sufficient to enable the Secretary to 
find that the addition of the seven townships will tend to effectuate the 
declared policy of the act and amply justified the addition of the butter- 
powder formula and, therefore, the relief requested by petitioner is denied 
and the petition is dismissed. 


Existence of Chaos in Market Not Essential for 
Promulgation of Order 


It is unnecessary under the act that chaos in the market must be in existence 
before an order is issued or amended. 


Existence of Competition for Class I Sales as Not Determ- 
ining Factor for Inclusion of Township in Marketing Area 


Where petitioner contended that because there is little or no current com- 
petition for Class I sales in Shawnee, Pottawatomie County, between 
Shawnee and Oklahoma City handlers, Shawnee could not be added to 
the marketing area, held, that competition in sales in Shawnee is not 
a sine qua non for the inclusion of Shawnee in the marketing area since 
the more important factor involved is the supply, and, furthermore, aside 
from the competition which does exist in Pottawatomie County between 
Oklahoma City handlers and Pottawatomie County handlers, the record 
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clearly establishes and the petitioner admits that there is a direct com- 
petition for sales between such handlers in adjacent counties outside 
the marketing area. 


Quasi-Legislative Action of Secretary in Promulgation of 
Amendments to Milk Order 


The Secretary, in issuing the protested amendments to Order No. 5, was en- 
gaging in a quasi-legislative activity and the order is subject to change 
in the future if experience and developments indicate that the change is 
desirable. 


Nature of Promulgation Proceedings—Evidence Supporting 
Amendments 


The promulgation proceeding is not an adjudication, and it is believed that 
the promulgation record evidence is sufficient for the Secretary to con- 
clude that the amendments protested by petitioner should be promulgated. 


Construction and Interpretation of Statutes—Hardship 


Petitioner’s complaint that it was forced to compete in “fringe areas” with 
unregulated handlers who can purchase milk from producers at substan- 
tially lower prices was not supported by evidence in the record, but 
assuming that such is the case, there is no showing of illegal discrimina- 
tion against the petitioner, since the fact that the particular regulation 
may demonstrably be disadvantageous to certain areas or persons is 
not enough to constitute a violation of the due process clause of the 
Federal constitution. 


Construction and Interpretation of Statutes — Intent of 
Congress—Meeting of Changing Conditions 


In the enactment of the milk statute, Congress recognized that a rigid and 
inflexible method of regulation cannot be applied effectively in the chang- 
ing conditions in the various milk marketing areas, so that the effective- 
ness of pooling and price plans authorized for inclusion in milk orders 
depends upon their applicability to conditions affecting each marketing 
area and upon their adjustment from time to time to meet changing 
conditions. 


Legislative History—Discretion of Secretary in 
Administration of Act 


The background and legislative history of the milk statute leave no doubt 
that Congress gave the Secretary broad discretion in its administration, 
so that the terms of the order are largely matters of administrative dis- 
cretion, the technical details are left to the Secretary and his aides, 
and the responsibility of selecting the means of achieving the statutory 
policy and the relation between the remedy and policy are peculiarly 
matters of administrative competence. 
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Messrs. McInnis, Thompson and Sullivan, Oklahoma City, Oklahoma, for 
petitioner. Messrs. Joseph A. Walsh and Webster P. Maxson for Pro- 
duction and Marketing Administration. Mr. Will Rogers, Hearing Ex- 

aminer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933 as amended and as reenacted and 
amended by the Agricultural Marketing Agreement Act of 1937 
and subsequent amendments (7 U.S.C. 601 et seq.). The peti- 
tioner, a handler under the order regulating the handling of milk 
in the Oklahoma City marketing area, complains of two amend- 
ments to the order, one extending the marketing area to include 
seven townships in Pottawatomie County, Oklahoma, and the 
other adding an alternative formula for computing the Class II 
price. The original Oklahoma City order was issued by the Sec- 
retary of Agriculture effective May 1, 1950 (15 F.R. 1770). On 
October 28, 1951, the Secretary issued an amending order effec- 
tive November 1, 1951 (16 F.R. 11048), which added the two 
amendments complained of in the petition. 

The petition alleged that the amendment extending the market- 
ing area is not supported by the facts and is not in accordance 
with law. The petition also states that the petitioner operates a 
plant in Shawnee, Oklahoma, the principal urban center in the 
additional regulated area, and that in some of the territory serv- 
iced from this plant the petitioner must compete with dealers 
whose principal business is elsewhere and who get their milk 
supply at a substantially lower cost than the Oklahoma City price 
under the order. The petitioner contends that this will result in 
the petitioner being placed in an “unfair competitive position in 
all the territory it serves outside of Pottawatomie County.” 

As to the objections to the addition of an alternative formula 
for computing the Class II price, the petition alleges that the 
record is devoid of evidence justifying an increase in the Class 
II price. 

The petition filed October 29, 1951, was accompanied by an 
application for interim relief. On December 6, 1951, the applica- 
tion for interim relief was denied by the Judicial Officer (10 A.D. 
1491). 

On November 28, 1951, respondent filed an answer to the peti- 
tion alleging that the order amending Order No. 5, as amended, 


















306 AGRI. MKTG. AGREEMENT ACT OF 1937 
Cite as 12 A.D. 303 


regulating the handling of milk in the Oklahoma City marketing 
area, issued by the Secretary on October 26, 1951, and made ef- 
fective on November 1, 1951, was preceded by all the procedural 
steps required by law, is fully justified on the basis of the records 
of the hearings duly held for the purpose of determining whether 
such order should be issued, and is in accordance with the law. 

On January 14, 1952, a hearing was held in Oklahoma City, 
Oklahoma, before Will Rogers, Hearing Examiner. Petitioner was 
represented by Roy L. Sullivan, Oklahoma City, Oklahoma. Re- 
spondent was represented by Joseph A. Walsh, Office of the Solici- 
tor, United States Department of Agriculture, Washington, D. C. 
The parties stipulated at the hearing that the matters complained 
of in the petition should be decided without the taking of addi- 
tional evidence and that the record of this proceeding should in- 
clude the record of the promulgation of the protested amendments. 
The parties filed briefs. Subsequently, the hearing examiner issued 
a report recommending that the petition be dismissed. The peti- 
tioner filed exceptions. 


FINDINGS OF FACT 

1. The petitioner, The Central Dairy Products Company, is a 
corporation with its principal place of business at First National 
Building, Oklahoma City, Oklahoma. The petitioner operates a 
plant in Oklahoma City, Oklahoma, and also a plant in Shawnee, 
Oklahoma. The petitioner is a handler under Order No. 5, regula- 
ting the handling of milk in the Oklahoma City, Oklahoma, mar- 
keting area, with respect to its operations at both the Oklahoma 
City plant and the Shawnee plant. 


2. The Secretary, after notice and hearing, issued on October 
26, 1951, an amending order effective November 1, 1951 (16 F.R. 
11048), which, among other things, added seven northern town- 
ships in Pottawatomie County, Oklahoma, to the marketing area 
of Order No. 5 and revised the Class II pricing provisions by 
providing a butter-powder formula as an alternative method in 
determining the Class II price. 


3. The proceeding culminating in the amendments protested 
commenced with a notice of hearing which proposed the inclusion 
of all Pottawatomie County as part of the marketing area regu- 
lated by the order (June 22, 1951, 16 F.R. 5997). Following a 
hearing on July 11, 1951, the Assistant Administrator, Production 
and Marketing Administration, issued a recommended decision 
proposing that the evidence adduced at the hearing was not suf- 
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ficient to support inclusion of Pottawatomie County (16 F.R. 
7946, 7947). Subsequently, the hearing was reopened August 30, 
1951, and the Deputy Assistant Administrator, Production and 
Marketing Administration, on September 14, 1951, issued a rec- 
ommended decision proposing that the seven northern townships 
surrounding the City of Shawnee should be included in the mar- 
keting area. The Secretary of Agriculture on October 11, 1951, 
issued a decision (16 F.R. 10561) which adopted the recommen- 
dations of the Assistant Administrator of the Production and 
Marketing Administration. 


4. In addition to a finding that the order as amended tended 
to effectuate the declared policy of the act, the Secretary also 
made findings and conclusions which may be summarized as fol- 
lows: 

(a) The health requirements for the production of milk to be 
sold as fluid milk in Shawnee are identical with those that apply 
for Oklahoma City and Norman, the principal cities of the mar- 
keting area as then constituted, as well as for Grade A milk in 
the rural areas and smaller towns of Pottawatomie, Oklahoma 
and Cleveland Counties. 

(b) Producers supplying plants in Shawnee are intermingled 
to a marked degree with those supplying Oklahoma City and the 
common interests of the intermingled producers have caused an 
amalgation of the cooperative association of Shawnee producers 
with the cooperative association of producers supplying Oklahoma 
City. 

(c) While Oklahoma City handlers sell very little milk in 
Pottawatomie County, they do compete for sales with a Shawnee 
handler in Elk and Choctaw townships, Oklahoma County, and 
with another Shawnee handler in unregulated territory, and the 
largest handler in Shawnee also operates a plant in Oklahoma 
City using either plant at times to meet sales in outside areas. 

(d) The stability of marketing conditions will be increased 
if the producers supplying Shawnee are included in a market- 
wide pool with those supplying the Oklahoma City marketing area. 

5. The evidence establishes the finding described in 4(a) above 
and the petitioner concedes that such is the case. As to the finding 
described in 4(b) above, the evidence also is incontrovertible (see 
Exhibit 16). Concerning the finding described in 4(c) above, the 
supporting evidence is also clear and unquestioned, With respect 
to the finding described in 4(d) above, the evidence shows that 
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there is really but one milkshed for both the Shawnee and Okla- 
homa City markets, that producers can readily shift from one 
market to the other, that transportation and feed costs are about 
the same for shippers to both markets (R. 68 RO 10, 29),? that 
there have been shifts of Shawnee producers to Oklahoma City 
and a tendency among a number of Shawnee shippers to change 
to Oklahoma City if Shawnee should not become part of the mar- 
keting area (R. 55, 58, 67), that Oklahoma City prices have been 
higher or more definite, that Shawnee producers have not been 
able to bargain effectively with Shawnee handlers and have not 
been successful in getting check testers in the Shawnee plants 
(R. 57), and that there was a good deal of unrest in the area 
(R. 73). 

6. In connection with the protested amendment concerning the 
Class II price, the Secretary’s decision made the following find- 
ings and conclusions together with discussion of the evidence (16 
F.R. 10561, 10562-10563) : 

“The price for Class II milk should be the butter-powder for- 
mula price of the order, less 15 cents per hundredweight for 
the months of April through July only, but should not be 
less than the average paying prices of the four manufactur- 
ing plants now used to determine Class II prices. 

“Since the effective date of the Oklahoma City order (May 
1950) the price for Class II milk has been determined from 
the average paying prices of four manufacturing plants in 
Oklahoma, except that since April 1951 the Class II price 
cannot be less than that paid for ungraded milk by the Gilt 
Edge Dairy, a handler under the order who operates a man- 
ufacturing plant. 

“For the 15 months for which data are available this Class 
II price has been substantially below the Class II price of the 
order for the nearby Tulsa market, which is based on the 
paying prices of four other plants in that general area. This 
difference has varied from 12.5 cents to 38 cents per hundred- 
weight, averaging 20.2 cents. For the same period the Okla- 
homa City Class II price has averaged 31 cents less than the 
butter-powder formula price of the order, which is based 
on values (on the national market) of manufactured dairy 
products included in Class II milk. 

“That the present Class II price does not represent the true 


1 B—record of hearing July 11, 1051, and RO-==record of hearing August 8, 1051. 
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value of milk for manufacturing purposes in the area is evi- 
denced by the fact that during the period March through 
June 1951 a cooperative association of producers diverted 
1,166,000 pounds of milk to manufacturing plants for a 
weighted average increase of 20 cents per hundredweight 
over the Class II price. All of this milk was diverted to plants 
whose paying prices for ungraded milk are used in deter- 
mining the Class II price. 

“An analysis of the products made from Class II milk dur- 
ing the first year of the order shows that more than 60 per- 
cent of the product pounds of Class II milk was used in the 
manufacture of cottage cheese and ice cream, and that more 
than 70 percent of the butterfat in Class II milk was used in 
these products. Handlers indicate that they consider cottage 
cheese and ice cream to be Class II products from which they 
realize a relatively high value. About 14 percent of the but- 
terfat was used in the manufacture of butter and about 24 
percent of the skim milk was manufactured into dry milk 
solids. 

“Manufacturing milk produced in the area is not sufficient 
to supply the needs for Class II products at all seasons of 
the year. Milk that is not approved for fluid use is produced 
largely on farms on which dairying is not a year round en- 
terprise. As a consequence there is considerably greater 
seasonal variation in production of milk for manufacturing 
use than in the production of milk for fluid usage. During 
the periods of flush production cream and concentrated milk 
solids are marketed for ice cream manufacture in Texas, 
Louisiana, and New Mexico, while it is frequently necessary 
to import these ingredients during the short production 
season. 

“Producers proposed that the Class II price be the butter- 
powder formula price. This appears to be a reasonable basis 
for determining the value of Class II milk during the periods 
of relatively short supply. However, during the months of 
April through July when supplies of manufacturing milk in 
the area are more abundant a seasonal reduction of 15 cents 
per hundredweight from this price should apply as an assur- 
ance that all approved milk not needed for fluid use will 
continue to be handled. The Class II price in no event should 
be less than the average paying price of the four local manu- 
facturing plants.” 
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CONCLUSIONS 


I 


The petitioner’s principal challenge of the inclusion of the seven 
townships in Pottawatomie County as part of the marketing area 
is that the evidence does not support such inclusion. The petitioner 
says that there is no evidence that any Shawnee handler has been 
short of milk, that the predominating shift of producers has been 
from the Oklahoma City market to Shawnee thus indicating pro- 
ducer satisfaction and preference for the Shawnee market, and 
that there is no showing of competition between Oklahoma City 
handlers and Pottawatomie County handlers in Pottawatomie 
County. 

It is an inescapable conclusion from the evidence that the Okla- 
homa City and Shawnee producers are densely intermingled and 
can readily shift from one market to the other. It is apparent, 
too, that the Shawnee shippers are disturbed over the differences 
in results between shipping to Oklahoma City and to Shawnee. 
We do not attribute the significance sought by the petitioner to 
the shift from Oklahoma City to Shawnee of the 16 producers 
listed in Exhibit 16 when only 9 former Shawnee producers are 
shown by Exhibit 15 to have shifted to Oklahoma City. There was 
some indication that the shifts to Shawnee were made for such 
reasons as bases, tests, etc., but whether or not such is the case, 
the evidence generally demonstrates one supply source for both 
markets and the situation in which stability will be enhanced and 
disorder avoided if the producers for both markets are treated 
equally. It is not necessary under the act that chaos must be in 
existence before an order can be issued or amended. 

The petitioner insists that because there is little or no current 
competition for Class I sales in Shawnee between Shawnee and 
Oklahoma City handlers,? Shawnee cannot be added to the mar- 
keting area. We do not conceive such competition in Shawnee to 
be a legal sine qua non for the inclusion of Shawnee in the mar- 


2A now defunct Shawnee ordinance required milk sold in Shawnee to be processed 
within 25 miles of Shawnee and the decision of the Secretary states that the existence 
of this ordinance may have been the cause in part of the absence of competition by 
Oklahoma City handlers in Shawnee. The petitioner contends that while the ordinance was 
not formally repealed until the action of the State Legislature in May 1951, all such 
ordinances were judicially held invalid in December 1949 and Oklahoma City handlers have 
been free to sell milk in Shawnee since that time. It would not seem unlikely, however, 
that the barrier may have played a part in the past in keeping Oklahoma City handlers 
out of Shawnee and will not exist to bar them in the future. 
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keting area. What is more important is the supply side of the 
picture. And furthermore, aside from the competition which does 
exist in Pottawatomie County between Oklahoma City handlers 
and Pottawatomie County handlers (e.g., more milk products are 
regularly sold in Pottawatomie County by Oklahoma City hand- 
lers, R. 76; RO 58), the record clearly establishes, and petitioner 
admits (Br. pp. 4-5), that there is direct competition for sales 
between such handlers in adjacent counties outside the marketing 
area. The towns of Meeker and Prague in Lincoln County, where 
there is a high degree of competition, are considered a part of the 
greater trade area of Pottawatomie County (RO 25). In this area 
in Lincoln County, petitioner’s sales are made in competition with 
handlers from Oklahoma City and Tulsa, Oklahoma, who are sub- 
ject to Federal regulations and required to pay their producers 
the minimum prices prescribed by the respective orders. The same 
situation prevails in the other three adjacent counties in which 
petitioner operates, that is, sales are made in competition with 
Oklahoma City handlers and also with Tulsa and Muskogee, 
Oklahoma, handlers who are subject to regulation under Federal 
milk marketing orders (R. 69, 71-72, 89, 93-95; RO 22, 25, 48-50, 
5, 59-61, 63). In the opposite direction, Mendonca Dairy in Pot- 
tawatomie County sells in Harrah and Choctaw in Oklahoma 
County in competition with regulated Oklahoma City handlers 
(R. 71). The petitioner deprecates the extent of this “outside” 
competition by pointing to the evidence in the record as to the 
amounts sold expressed in terms of percentages of plant opera- 
tions. Small percentages of plant operation, however, may mean 
substantial amounts sold. 

In summary, we think that the evidence was sufficient to enable 
the Secretary to find that the addition of the seven townships in 
Pottawatomie County to the marketing area “. . . will tend to 
effectuate the declared policy .. .” of the act. 


II 


The petitioner complains, too, that the effect of the addition of 
Shawnee to the marketing area is to force the petitioner to sell 
milk in the southern half of Pottawatomie County against the 
competition of several handlers whose principal markets are in 
other areas and in competition in Lincoln, Hughes, Okfuskee, and 
Seminole Counties with handlers who purchase milk from pro- 
ducers at a substantially lower price. 
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The petitioner does not operate in the western portion of the 
southern half of Pottawatomie County. In the other portion of 
the southern half of the county, the record reveals that the com- 
petition with the petitioner does not amount to much (R. 96) 
and there can be little adverse effect upon the petitioner’s busi- 
ness there as a result of the petitioner’s plant in Shawnee com- 
ing under the order. Concerning the petitioner’s grievance that 
it is also forced to compete in “fringe areas,” that is in Lincoln, 
Hughes, Okfuskee, and Seminole Counties, with unregulated 
handlers who can purchase milk from producers at substantially 
lower prices, we have no evidence in the record in support thereof. 
But assuming that such is the case, there is no showing of illegal 
discrimination against the petitioner. The fact that a particular 
regulation “may demonstrably be disadvantageous to certain areas 
or persons” is not enough to constitute a violation of the due 
process clause. Secretary of Agriculture v. Central Roig Co., 338 
U.S. 604, 617-619 (1950). See also Currin v. Wallace, 306 U.S. 1, 
14 (1989) ; Wickard v. Filburn, 317 U.S. 111, 129 (1942) ; Bowles 
v. Willingham, 321 U.S. 508, 518 (1944) ; Wawa Dairy Farms v. 
Wickard, 149 F.(2d) 860 (C.C.A, 3d, 1945). 


III 


The petitioner disputes the validity of the amendment adding 
the butter-powder formula as an alternative pricing method for 
determining Class II prices. The Secretary’s findings quoted above 
in Finding of Fact 6 set out more than sufficient evidence to sup- 
port the addition of the butter-powder formula. It might be noted, 
too, that the petitioner’s objection is perhaps moot because, as a 
result of a later hearing, the order was amended effective April 
1, 1952, to eliminate the use of the butter-powder formula. This 
is not to say, however, that the action protested here was invalid. 
The evidence at the hearings leading to the protested action amply 
justified the addition of the butter-powder formula. 


IV 


In conclusion, the petitioner has not demonstrated any legal 
invalidities in the amendments challenged. It must be remembered 
that the Secretary in issuing the amendments was engaging in a 
quasi-legislative activity and that the order is subject to change 
in the future if experience and developments indicate that change 
is desirable. The promulgation proceeding is not an adjudication 
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and we believe that the promulgation record evidence is sufficient 
for the Secretary to conclude that the amendments protested by 
the petitioner should be promulgated. 

Congress recognized, in the enactment of the statute, that a 
rigid and inflexible method of regulation cannot be applied effec- 
tively to the changeable conditions in the various milk marketing 
area. The effectiveness of pooling and price plans authorized for 
inclusion in milk orders “depends upon their adaptability to con- 
ditions affecting each marketing area and upon their adjustment 
from time to time to meet changing conditions.” Sen. Rep. No. 
565, 75th Cong., Ist Sess. (1937) 3; H. R. Rep. No. 468, 75th 
Cong., lst Sess. (1937) 3. “The background and legislative his- 
tory of this legislation leave no doubt that Congress gave the 
Secretary broad discretion in its administration.” Queensboro 
Farms Products v. Wickard, 187 F.(2d) 969, 977 (C.C.A. 2d, 
1943). The “terms of the Order are largely matters of adminis- 
trative discretion” and the technical details “are left to the Sec- 
retary and his aides.” Stark v. Wickard, 321 U.S. 288, 310 (1944). 
The responsibility of selecting the means of achieving the statu- 
tory policy and the relationship between the remedy and policy 
are peculiarly matters for administrative competence. American 
Power Co. v. Securities and Exchange Commission, 329 U.S. 90, 
112 (1946) ; Secretary of Agriculture v. Central Roig Co., Supra, 
at 613-614. 


ORDER 


In view of the foregoing, the relief requested by the petitioner 
is denied and the petition is dismissed. 


(No. 3462) 


In re HYDE PARK DAIRIES, INC. AMA Docket No. 68-3. Decided 
January 30, 1953.* 


Order No. 68—Section 968.6—Validity of Market Admin- 

istrator’s Action Requiring Payments to Producer-Settle- 

ment Pool — Evidence — Effect of Handler’s Failure to 
Prove Milk of Producers Was Not Available 


Where petitioner, a handler under Order No. 68, regulating the handling of 


* This case reached the editor too late for inclusion in a prior issue of the ‘Agriculture 
Decisions" .—Ed. 
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milk in the Wichita, Kansas, marketing area, complained of the action 
of the market administrator in requiring it to make payments to the 
producer-settlement pool, for the months of April and May, 1947, under 
section 968.6 of the order, and maintained that it was not liable to make 
such payments because producers milk was not available to it during 
the period involved, the Judicial Officer held, that whereas subsection (e) 
of section 968.6 of the order provides that the payments to the pool 
prescribed in subsections (b) and (d) of section 968.6 shall not be appli- 
cable “if the handler can prove to the market administrator that such 
milk and butterfat was used only to the extent that milk of producers 
was not available,” and petitioner failed to prove that the milk involved 
was used only to the extent that milk of producers was not available, 
the market administrator’s action was in accordance with law and, there- 
for, the relief requested by petitioner should be denied and the petition 
dismissed. 


Messrs. Foulston, Siefkin, Schoeppel, Bartlett and Powers, Wichita, Kansas, 
for petitioner. Mr. John M. Durbin for Production and Marketing Ad- 
ministration. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a proceeding under Section 8c(15) (A) of the Agricul- 


tural Adjustment Act (1933) as amended and as reenacted and 
amended by the Agricultural Marketing Agreement Act of 1937 
and subsequent amendments (7 U.S.C. 601 et seq.). The petitioner 
is a handler under Order No. 68 (7 CFR, 1944 and 1945 Supps., 
Part 968), regulating the handling of milk in the Wichita, Kansas, 
marketing area. 

The order has the customary classification and pricing provi- 
sions for milk and establishes what is known as a market-wide 
pool. The classifications are Class I, II and III. Milk of producers 
is defined generally as milk produced under the inspection re- 
quirements of the City of Wichita and, since uninspected or non- 
producer milk is also permitted to be bottled and sold in Wichita 
as an emergency measure, the order accomplishes an allocation of 
Class I and II sales to milk of producers. The order further pro- 
vides for the exemption from pricing and pooling of milk of a 
handler’s own production but contains provisions allocating to the 
handler’s lowest utilizations milk received in bulk from a producer- 
handler and also provides for payments to the pool by a handler 
receiving such milk from a producer-handler and utilizing it in 
Class I or Class II. It also contains provisions for such payments 
by a handler for utilization of uninspected milk in Classes I and 
II. An exemption is permitted, however, from both types of pay- 
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ments to the extent that the handler can prove to the market 
administrator that such milk or cream (i.e., from producer-hand- 
lers or uninspected sources) was utilized only to the extent that 
milk of producers was not available. The order, including pro- 
visions involved in this proceeding, was upheld as valid in In re 
Bauer’s Dairies et al., 4 A.D. 526 (1945), aff'd, Beatrice Creamery 
Company et al. v. Anderson, Secretary of Agriculture, 75 F. Supp. 
363 (D. Kan. 1947). 

The petitioner complains of the action of the market adminis- 
trator for the order in billing it for payments to the pool, or 
producer-settlement pool, for the months of April and May, 1947, 
under section 968.6 of the order. Subsections (b) and (d) of sec- 
tion 968.6. prescribe the payments described above for utilization 
in Classes I and II of milk from other than “producer” sources, 
and subsection (e) contains the exemption from payments when 
milk of producers is not available to handlers for such utilizations. 

The controversy centers around the interpretation and applica- 
tion of subsection (e) of section 968.6. The petition claims that 
the market administrator’s billing was based on the erroneous 
interpretation that milk delivered from producers to another hand- 
ler and surplus to that handler’s needs was milk of producers 
available to the petitioner. The petition alleges that the order was 
amended effective November 1, 1947, to provide that producer 
milk in the possession of other handlers was available producer 
milk but that the order did not so provide in April and May, 1947. 

The answer admits the billing and admits that the order was 
amended on November 1, 1947, to clarify the meaning “in har- 
mony with its interpretation by the market administrator.” The 
answer also states that the market administrator ‘determined 
from all the facts before him that producer milk was available to 
the petitioner” for the delivery periods April and May, 1947, and 
that the market administrator’s determination was made pursu- 
ant to sections 968.6 (b), (c), (d), and (e) of the order. 


The Hearing 

A hearing was held in Wichita, Kansas, on November 6, 1951, 
before Hearing Examiner Jack W. Bain. George Siefkin of Foul- 
ston, Siefkin, Schoeppel, Bartlett and Powers, of Wichita, Kansas, 
appeared for the petitioner, and John M. Durbin, Office of the 
Solicitor, United States Department of Agriculture, appeared for 
the respondent. During the course of the hearing, Mr. Siefkin 
stated that the petitioner was not challenging the validity of the 





















316 AGRI. MKTG. AGREEMENT ACT OF 1987 
Cite as 12 A.D. 313 


order provisions or the correctness of the amounts billed, but was 
challenging the imposition of the payments under the order (Tr. 
pp. 90-92, 98). 

Because there seems to be some confusion or disagreement as 
to the facts, a close look at the hearing record is in order. The 
evidence adduced at the hearing is set out in considerable detail 
below. 


H. H. Curnutt 


On direct examination, H. H. Curnutt, the petitioner’s general 
manager, testified that the milk supply was extremely short all 
during the war up to 1947 and beyond, that the City of Wichita 
had granted the dairy industry permission to bottle Grade C milk 
and cream, that in April and May, 1947, the petitioner was bot- 
tling Grade A milk and Grade C milk but only Grade C cream, 
that all other Wichita dairies were in the same position except 
Meadow Gold which was developing a surplus, and that the peti- 
tioner’s “producer” milk supply was obtained through the Wichita 
Milk Producers Association. Mr. Curnutt said that, prior to April 
and May, 1947, and during that time, he discussed with Mark 
Abildgaard, the manager of the association, the getting of more 
milk from producers, that he discussed particularly with Abild- 
gaard the transferring of producers from Meadow Gold to the 
petitioner but that Abildgaard was unable to transfer producers 
from Meadow Gold until sometime after April and May, 1947, 
that the petitioner then took the producers and was glad to get 
them, and that the only reason the petitioner obtained other than 
producer milk during April and May, 1947, was that the associa- 
tion could not or would not furnish producer milk during that 
time. Mr. Curnutt also testified that at a later date there was a 
conference in the office of Mr. Powers, the petitioner’s president, at 
which conference Mr. Abildgaard and Mr. Max Morehouse, Mar- 
ket Administrator, took the position that milk delivered by pro- 
ducers to Meadow Gold and in that handler’s possession which 
was surplus to Meadow Gold was producer milk available to the 
petitioner which the petitioner should obtain from Meadow Gold 
in cans. 

On cross-examination, Mr. Curnutt admitted that the associa- 
tion transferred to the petitioner during April 1947 a load of milk 
amounting to about five thousand pounds daily but that he asked 
Abildgaard for more producer milk and that Abildgaard could not 
transfer producers from Meadow Gold but wanted the petitioner 
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to take milk from Meadow Gold in cans to supplement its needs. 
On redirect examination, Mr. Curnutt stated that he believed that 
certain supplies of milk to the petitioner with respect to which 
some of the payments objected to have been computed were pro- 
ducers of milk and not producer-handlers. 


Earl Shroyer 

Ear] Shroyer, field man for the petitioner, testified generally 
that the petitioner was very short of milk in April and May, 1947, 
that he asked Mr. Abildgaard for the transfer of producers in the 
spring of 1947, that Abildgaard did finally transfer some pro- 
ducers, that the transfer did not meet petitioner’s demands, that 
he did not recall whether Abildgaard told him that there were 
additional producers who could be transferred and that Abild- 
gaard would always refer to Meadow Gold as an additional source 
of milk for the petitioner. On cross-examination, Shroyer said 
that he did not know whether Abildgaard had changed his posi- 
tion as to the petitioner getting Meadow Gold milk and offered 
producer milk direct. He said “I think that was with Mr. Curnutt, 
not with me. He never did tell me I could have all the producers 
I wanted. He might have talked to Mr. Curnutt, but not me” 
(Tr. p. 29). 


Max M. Morehouse 

Max M. Morehouse, Market Administrator, explained that his 
examination in March 1947 of handlers’ February 1947 reports 
of utilization disclosed that 9.06 percent of the total deliveries 
of producer milk was utilized in Class III, that only the petitioner 
was particularly short of producer milk, that March, April and 
May normally bring an increasing volume of producer milk, that 
Abildgaard sent him about March 8, 9, or 10, a copy of a letter 
from Beatrice Foods Company, another Wichita handler, offering 
to supply 5,000 pounds, or more, of milk daily to any handler at 
the use value under the order, and that, accordingly, he, Mr. Wise 
of his office, and Mr. Abildgaard visited Mr. Curnutt on March 
14, 1947, with reference to the petitioner’s supply situation. 

Mr. Morehouse testified that during the course of this conference 
on March 14, Mr. Curnutt explained that the petitioner had one 
supply route containing some Grade C milk, that the petitioner 
had no manufacturing facilities and that unless this Grade C or 
manufacturing milk could be delivered elsewhere, it would be 
unprofitable for the petitioner to use producer milk in lieu of the 
Grade C milk. Curnutt said that this load of milk had previously 
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gone to another handler and he did not think that he could per- 
suade the other handler to take the load back. Morehouse testi- 
fied that Abildgaard offered to see what he could do about it with 
the other handler and that he and Abildgaard left Curnutt with 
the full understanding that Curnutt would supplement any neces- 
sary producer milk from other handlers or from whatever source 
that was available. 

Morehouse testified further that about two hours after the con- 
ference ended, Mr. George Powers, Petitioner’s president, tele- 
phoned him and objected seriously to the assumption that milk 
at the Beatrice plant was producer milk available to the petitioner 
within the meaning of section 968.6(e) of the order. Morehouse 
said that he then asked Powers about a direct transfer of pro- 
ducers, that Powers’ reply was that he would not consider milk 
delivered by this method as “available” unless the transfer was 
permanent. Morehouse went on to testify that he told Powers that 
no handler owned any producer, that the association marketed 
practically all producer milk under membership contracts but 
that he would talk to Abildgaard to see if the situation could be 
straightened out. He said that he telephoned Abildgaard and told 
him of the conversation with Powers and that Abildgaard notified 
him about March 28 that he had transferred a load of about 5,000 
pounds of producer milk to the petitioner. Morehouse then related 
that examination in May 1947 of the petitioner’s report for April 
showed that petitioner’s Class I and Class II utilizations exceeded 
its receipts of producer milk and that he again communicated 
with Abildgaard who later sent him a copy of a letter from Abild- 
gaard to the petitioner dated May 17, as follows (Tr. pp. 41-43) : 

“Mr. H. H. Curnutt, Manager, Hyde Park Dairies, Inc., 
1641 East First Street, Wichita, Kansas. 

Dear Sir: 

This is to again call your attention to Section 968.6 Applica- 
tion of Provisions (d) which reads: If a handler has pur- 
chased or received milk or butterfat from sources determined 
as other than producer, own farm production, or other hand- 
lers, the Market Administrator, in determining the net pool 
obligation of the handler pursuant to Section 968.7, shall 
consider such milk or the milk equivalent of such butterfat 
as Class III milk. If the receiving handler sells or disposes 
of such milk or butterfat for other than Class III purposes, 
the Market Administrator shall add an amount equal to the 
difference between (1) the value of such milk or butterfat 
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according to its utilization by the handler and (2) the value 
at the Class III price. 

(e) The provisions of (d) shall not apply if the handler can 
prove to the Administrator that such milk or butterfat was 
used only to the extent that milk of producers was not avail- 
able. 

On April 1, 1947, and at your request, we transferred one 
entire route to your plant with the understanding that if 
that did not give you sufficient milk of producers to meet 
your needs for Class I and Class II milk, you would purchase 
from other handlers the needed amount. 

We have advised the Market Administrator to make compu- 
tations crediting milk from other sources in accordance with 
the provisions quoted above and wish to again advise you 
that milk of producers is available and that we will arrange 
to supply it upon your request. 

Very truly yours, Wichita Milk Producers Assn., By Mark 
Abildgaard, Sec., Mgr.” 

Morehouse related that his office received no comment or infor- 
mation about the subject until June 4, 1947, when he, Mr. Wise 
and Mr. Abildgaard again called on Mr. Curnutt and discussed 
the matter fully. Morehouse testified that at no time did Curnutt 
say that he had not received from Abildgaard producer milk he 
had requested. Morehouse explained that he asked Curnutt why 
he did not use producer milk for the petitioner’s entire Class I 
and Class II utilization and that Curnutt brought up the prob- 
lem of the petitioner’s receipts from Ed Brookings. Morehouse 
testified that Brookings, A. J. Redmond, O. E. Shank, Joe Bar 
and A. F. Koob, from whom the petitioner received milk during 
April and May, 1947, were producer-handlers. This milk was part 
of the milk upon which the protested billing was computed. More- 
house also stated that his understanding was that Abildgaard had 
offered the petitioner producer milk from April and May delivered 
direct from producers. 

Morehouse testified also that he asked Abildgaard at the con- 
ference on June 4 if he would assume responsibility for furnish- 
ing producer milk direct to handlers during June for their Class 
I and Class II utilizations, that Abildgaard replied that he could 
not do so for June in view of weather conditions and the prospec- 
tive supply, and that in view of Abildgaard’s reply he told Curnutt 
that if Curnutt would file a statement that he could not get pro- 
ducer milk, the availability clause would not apply for June. He 
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said that no billings for non-producer milk were made against 
petitioner for June and July but that the protested action was 
taken for April and May upon the basis of statistics for the mar- 
ket as a whole showing available producer milk for Class I and 
Class II uses and upon the information that producer milk was 
available from the association delivered direct to the petitioner. 

Upon cross-examination, Morehouse stated that “the whole 
basis of this charge in the months of April and May is predicated 
entirely upon that milk was available delivered direct to the plant” 
(Tr. p. 58). Morehouse had no recollections of any conversations 
with petitioner’s representatives in which he took the position 
that petitioner was required to go to Meadow Gold to obtain 
Meadow Gold’s surplus milk from producers under section 
968.6 (e). 


George B. Powers 

Mr. Powers testified that he was at a meeting in the office of 
Mr. Morehouse sometime in August 1947, he thought, at which 
Morehouse took the position that Meadow Gold’s surplus milk 
was producer milk available to the petitioner, that he disagreed 


with this interpretation of the order and that no one told him until 
1950 that producer milk delivered direct was available to the 
petitioner in April and May, 1947. He did not know of Abildgaard’s 
letter of May 17, he said, since Curnutt, not he, was the peti- 
tioner’s manager. 


Mark Abildgaard 

Abildgaard testified that all his dealings with the petitioner 
were with Curnutt, that he attended the meeting with Curnutt 
and Morehouse on March 14, 1947, that he placed the petitioner’s 
load containing C milk described by Morehouse, that Curnutt had 
promised that if this were accomplished, would purchase his re- 
quirements of producer milk from other handlers, that he sup- 
posed the matter was settled when Morehouse called on the tele- 
phone and told him that Mr. Powers’ view was that he would not 
buy producer milk from other handlers but insisted that it be 
delivered direct. Abildgaard testified that he asked Curnutt how 
much he needed, that he had a load of 5,000 pounds that he could 
easily transfer, that Curnutt said that this amount was all that 
he anticipated needing and that if he needed any more he would 
get it from other handlers. Again, Abildgaard said, he thought 
the matter was finished until he was told on May 1 by the market 
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administrator’s office that the petitioner was still short of pro- 
ducer milk. He said that he then communicated with Curnutt about 
the middle of May but that Curnutt told him that he was getting 
enough milk and that he didn’t need any more producer milk and 
that he sent Curnutt the letter of May 17. In early June, he said, 
he went to the petitioner’s plant along with Morehouse and Wise 
at which time Curnutt said that the reason he didn’t need more 
producer milk was because he was buying from Ed Brookings. 
Abildgaard said also that he got no requests from the petitioner 
to deliver any more producer milk during April and May than the 
5,000-pound load transferred. 


Everett M. Wise 

Everett M. Wise testified that all handlers except the petitioner 
used producer milk in Class III during April and May, that is, 
that they had producer milk surplus to their Class I and Class II 
needs, 


The Hearing Examiner’s Report 


Following the hearing, the petitioner filed neither a brief nor 
suggested findings of fact, conclusions and order. The respondent 


filed both, The hearing examiner filed a report recommending that 
the relief requested by the petitioner be granted. While he recom- 
mended a finding that the market administrator based his de- 
termination on the belief that producer milk was available de- 
livered direct to the petitioner, he also proposed a finding that the 
evidence before the market administrator was so related to and 
tied in with the question of milk at another handler’s plant that 
the evidence does not support the market administrator’s determ- 
ination. The hearing examiner was of the opinion that milk at 
another handler’s plant was not available producer milk within 
the meaning of section 968.6 (e). 


FINDINGS OF FACT 
1. Petitioner is Hyde Park Dairies, Inc., a Kansas corporation, 
whose address is 1641 East First Street, Wichita, Kansas. It is, 
and was at all times material herein, a handler under Order No. 
68. 
2. At the time of the events in issue here, Order No. 68 pro- 
vided as follows: 
“§ 968.1 Definitions. * * * 
“(e) ‘Producer’ means any person, irrespective of whether 
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such person is also a handler, who, in conformity with the 
applicable health regulations of the city of Wichita, Kansas, 
produces milk which is received at the plant of a handler 
from which milk is disposed of as Class I milk or as Class II 
milk in the marketing area. This definition shall include any 
person who produces milk which a cooperative association 
causes to be delivered to a plant from which no milk is dis- 
posed of in the marketing area. 

“(f) ‘Handler’ means any person who, on his own behalf 
or on behalf of others, disposes of as Class I or Class II milk 
in the marketing area all, or a portion of the milk purchased 
or received by him from (1) producers, (2) his own pro- 
duction, and (3) other handlers. This definition shall include 
a cooperative association with respect to milk which it causes 
to be delivered from a producer to a plant from which no milk 
is disposed of as Class I milk or as Class II milk in the mar- 
keting area, * * * 

“§ 968.3 Classification of milk. (a) Basis of Classification. 
... (v) milk or cream sold or disposed of by a handler who 
receives no milk from producers to another handler who re- 
ceives milk from producers shall be classified in the lowest 
use classification of the purchasing handler. * * * 

“§ 968.6 Application of provisions. (a) The provisions of 
§§ 968.3, 968.7, 968.8, 968.9, 968.10, and 968.11 shall not 
apply to a handler whose sole source of supply is from such 
handler’s own farm production or from other handlers. 
“(b) If a handler who purchases or receives milk from 
producers, purchases or receives milk or cream in bulk from 
another handler who purchases or receives no milk from pro- 
ducers and sells or disposes of such milk or cream for other 
than Class III purposes, the market administrator, in de- 
termining the net pool obligation of the handler, pursuant 
to § 968.7 (a) shall add an amount equal to the difference 
between (1) the value of such milk or cream according to its 
utilization by the handler and (2) the value at the Class III 
price. 

“(c) If a handler has sold or disposed of milk or cream 
which was received from sources other than producers, his 
own farm production, or other handlers as Class I or Class II 
milk within the marketing area to persons other than a 
handler who purchases or receives milk from producers, the 
market administrator, in determining the net pool obligation 
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of the handler, pursuant to § 968.7, shall add an amount 
equal to the difference between (1) the value of such milk 
according to its utilization by the handler and (2) the value 
at the Class III price. 

“(d) Ifa handler has purchased or received milk or but- 
terfat from sources determined as other than producer, own 
farm production, or other handlers, the market administra- 
tor, in determining the net pool obligation of the handler 
pursuant to § 968.7, shall consider such milk or the milk 
equivalent of such butterfat as Class III milk. If the receiv- 
ing handler sells or disposes of such milk or butterfat for 
other than Class III purposes, the market administrator shall 
add an amount equal to the difference between (1) the value 
of such milk or butterfat according to its utilization by the 
handler and (2) the value at the Class III price. 


“(e) The provisions of (b), (c), and (d) above shall not 
apply if the handler can prove to the market administrator 
that such milk or butterfat was used only to the extent that 
milk of producers was not available.” 


8. During April and May, 1947, the petitioner received and 
utilized (1) milk produced under the applicable health regula- 
tions of the City of Wichita, that is, so-called “inspected” milk 
from “producers” as defined in section 968.1(e) of Order No. 68, 
(2) milk from producer-handlers Ed Brookings, A. J. Redmond, 
Joe Bar, O. E. Shank and also A. F. Koob in May, and (3) milk 
from dairy farmers whose milk was “uninspected” and who were 
not “producers” as defined in section 968.1(e). Because of a long- 
standing shortage of milk in Wichita, “uninspected” milk was 
allowed by the City of Wichita to be bottled and sold either as 
milk or cream. 


4. Ataconference about March 14, 1947, in the office of H. H. 
Curnutt, petitioner’s vice-president and general manager, the mar- 
ket administrator and Mark Abildgaard, manager of the Wichita 
Milk Producers Association covering more than 90 percent of the 
“producers” qualified to ship milk to Wichita, were led to believe 
that Curnutt would satisfy the petitioner’s needs for milk in excess 
of the milk delivered direct to petitioner by producers by getting 
from other handlers milk delivered to such other handlers by 
“producers.” This understanding was conditioned upon Abildgaard 
taking out of the petitioner’s hands a load of milk containing “‘un- 
inspected” or C milk. Abildgaard succeeded in “finding a home” 
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for this load of milk. About two hours after this conference, how- 
ever, the petitioner’s president disavowed Curnutt’s agreement and 
protested that milk at another handler’s plant was “milk of pro- 
ducers” that was “available” to the petitioner. Morehouse then tele- 
phoned Abildgaard who arranged with Curnutt to transfer a load 
of 5,000 pounds of milk direct from producers to the petitioner. 
Curnutt did not ask for any more producer milk to be delivered 
direct from producers. Subsequently, in May, 1947, Abildgaard 
asked Curnutt if he needed more producer milk. Curnutt replied 
in the negative and Abildgaard sent Curnutt the letter dated May 
17, 1947, that is quoted above in the Preliminary Statement. 


5. In accordance with the usual practice, the petitioner filed 
its monthly reports for April and May and the market adminis- 
trator allowed a reasonable time thereafter for submitting state- 
ments of proof that milk covered by sections 968.6 (b) and (d) 
was used only to the extent that milk of producers was not avail- 
able. A conference on the subject was held in September 1947 
which was attended by the market administrator, Abildgaard, 
Curnutt and Powers. Thereafter, in October 1947, Morehouse 
determined that the petitioner had not proved that milk of pro- 
ducers was not available during April and May. This determina- 
tion was based upon Morehouse’s information that producer milk 
was available to the petitioner delivered direct from producers. 
In November, Morehouse accepted the statement of petitioner 
that milk of producers was not available during June and July. 
This acceptance of the market administrator for June and July 
was based upon Abildgaard’s inability to guarantee in June 1947 
that he could deliver direct from producers to handlers all their 
needs for Class I and Class II milk. 


6. Interhandler transfers of milk were common in the Wichita 
market. 


7. During April 1947, 10.19 percent of producer milk deliv- 
ered to Wichita handlers was utilized in Class III and in May 
1947, 13.15 percent of such milk was utilized in Class III. 


CONCLUSIONS 


The petitioner does not challenge the validity of the pertinent 
provisions of the order but only the interpretation or application 
by the market administrator. So that, in this proceeding, we have 
for adjudication the question as to whether the protested inter- 
pretation or application of the order is ‘‘in accordance with law.” 
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It should be noted that both subsections (b) and (d) of section 
968.6 played a part in the billings objected to by the petitioner.’ 
Subsection (b) applies to milk or cream in bulk received by a 
handler (who receives milk from producers) from “another hand- 
ler who purchases or receives no milk from producers.” Clearly 
this subsection covers milk or cream in bulk received by the peti- 
tioner from producer-handlers. The milk received by the petitioner 
from Ed Brookings, etc., was milk received from handlers who 
were also producers but who “purchased or received no milk from 
producers.” In addition to the testimony of Morehouse that these 
persons were producer-handlers, it is apparently conceded by the 
petitioner that the milk received from these persons was not priced 
and pooled, etc., as is required by the order in the case of milk of 
producers generally. 

Subsection (d) of section 968.6 applies to the milk from “unin- 
spected” sources, that is from dairy farmers not meeting the 
definition of “producer” in section 968.1 (e). There can be no doubt 
that this subsection covers the milk received by the petitioner 
from “uninspected” dairy farmers. 

Therefore, the solution of the controversy lies in subsection (e) 
of section 968.6 which provides that the payments to the pool 
prescribed by subsections (b) and (d) shall not be applicable “if 
the handler can prove to the market administrator that such milk 
or butterfat was used only to the extent that milk of producers 
was not available.” 

What proof the petitioner offered to the market administrator 
to substantiate its claim under (e) is not clear. It is clear, how- 
ever, that the statement of proof offered to the market adminis- 
trator was considered inadequate because of the market adminis- 
trator’s understanding that milk of producers was available to 
the petitioner during April and May delivered direct from pro- 
ducers. The market administrator testified to this effect and his 
testimony is corroborated by the fact that no billings for this pur- 
pose were issued for June and July although the record shows a 
considerable quantity of milk of producers used in Class III by 
handlers. Therefore, the petitioner’s contention that the market 


1 Subsections (b) and (d) are similar to provisions accomplishing the same purposes 
in other orders under the act. In the absence of subsection (b) milk or cream sold to another 
handler by a producer-handler and used for Class I or Class II purposes being unpriced 
and unpooled would tend to advantage the producer-handler as compared with producers 
and would also tend to advantage the purchasing handler as compared with other handlers. 
= (e), however, operates to permit such advantage if milk of producers is not 
available, 
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administrator billed it on the theory that milk received from pro- 
ducers by Meadow Gold or some other handler having a surplus 
was milk of producers available to the petitioner is not borne out 
by the evidence. 

We believe, too, that at least the petitioner’s general manager, 
Mr. Curnutt, knew, or should have known, that milk of producers 
delivered direct to the petitioner was available for April and May. 
One load of milk delivered direct was transferred by Abildgaard 
effective April 1 and the letter from Abildgaard to Curnutt, dated 
May 17, relates Abildgaard’s understanding of his agreement with 
Curnutt and says plainly that the association would arrange to 
supply any needed producer milk to the petitioner. Whether Mr. 
Powers, petitioner’s president, knew of this letter or any previous 
conversation of Abildgaard and the market administrator with 
Curnutt is not controlling. 

Under the circumstances of the case, we cannot see how it was 
arbitrary or otherwise “not in accordance with law” for the mar- 
ket administrator to determine that the petitioner did not prove 
that the milk involved was used only to the extent that milk of 
producers was not available. Since the only issues that have been 
presented by the petitioner have been decided unfavorably to it, 
the petition should be dismissed. 


ORDER 


The relief requested by the petition is denied and the petition 
is dismissed. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3463) 


In re MARKET AGENCIES AT ST. LOUIS NATIONAL STOCK YARDS. 
P&S Docket No. 383. Decided April 1, 1953. 


Continuation of Rates and Charges 


Since the parties are agreed the respondents are authorized to continue assess- 
ing the current schedule of rates and charges. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Mr. W. R. Huitt, of National Stock Yards, Illinois, for St. Louis 
Live Stock Exchange. Mr. H. D. Wright, of National Stock Yards, 
Illinois, for Producers Live Stock Marketing Association. Mr. S. P. 













ro- 
lus 
out 


we 
. 














MKT. AGENCIES AT ST. LOUIS NAT’L. STOCK YDS. 
Cite as 12 A.D. 326 


827 


Knowles, of National Stock Yards, Illinois, for Farmers Live Stock 
Commission Company. Mr. Thomas S. Lacy, of National Stock Yards, 
Illinois, for Cattle Buyers Committee. Mr. Bart D. Murphy, of National 
Stock Yards, Illinois, for Hog Order Buyers Committee. Mr. B. A. Dun- 
ham, of National Stock Yards, Illinois, for Sheep Order Buyers Com- 


mittee. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order dated Sep- 
tember 15, 1952 (11 A.D. 764), continuing in effect to and includ- 
ing April 29, 1953, the order of April 22, 1952 (11 A.D. 358), 
under which they are authorized to assess the current rates and 
charges. 

On February 26, 1953, a petition was filed on behalf of respond- 
ents requesting authority to put into effect beginning April 30, 
1953, a modified schedule of rates and charges which was filed 
with the petition. Notice of this petition was published in the Fed- 
eral Register on March 10, 1953 (18 F.R. 1361), and all interested 
persons were afforded an opportunity to be heard in the matter. 
No interested person notified the Hearing Clerk of a desire to be 
heard. 

On March 19, 1953, the attorney for the Livestock Branch, Pro- 
duction and Marketing Administration, filed a petition stating that 
it would be impossible for the Livestock Branch to make a recom- 
mendation concerning respondents’ petition within the time al- 
lowed by the rules of practice for the filing of an answer because 
of the fact that its study of the reasonableness of the proposed 
rates and charges had not yet been completed. The Livestock 
Branch requested, therefore, that the order of April 22, 1952, be 
continued in effect to and including May 30, 1953, unless modified 
or further extended before that date, and that the time for filing 
answer by the Livestock Branch to respondents’ petition be ex- 
tended to and including May 15, 1953. 

On March 24, 1953, a telegram was filed on behalf of respond- 
ents stating that they concur with the petition filed by the Live- 
stock Branch on March 19, 1953. 

Prior to the issuance of the order of April 22, 1952, notice of 
the petition therefor was given to the public, and, although oppor- 
tunity was provided for interested persons to be heard in the 
matter, no interested person notified the Hearing Clerk of a desire 
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to be heard. Inasmuch as the petition of the Livestock Branch does 
not involve an increase of rates and charges lawfully prescribed 
by the Secretary or new rates and charges for services not here- 
tofore covered by order, it is found that further notice and public 
procedure on this order are unnecessary. 

Since the parties are agreed, the order of April 22, 1952, is con- 
tinued in effect to and including May 30, 1953, unless modified or 
further extended before the latter date, and the time for filing 
an answer by the Livestock Branch to respondents’ petition is 
extended to and including May 15, 1953. 

The respondents who must comply with this order on its effec- 
tive date wish to continue assessing the current rates and charges 
pending action upon their petition. The Packers and Stockyards 
Act provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on the sixth day following its 
date of signature, and copies hereof shall be served upon the par- 
ties by registered mail or in person. 


(No. 3464) 


In re JOHN H. CRAIN AND GEORGE H. FITZGERALD, PARTNERS, d/b/a 
FARMERS STOCK YARDS. P&S Docket No. 2046. Decided April 
8, 1953. 


Suspension of Registration for One Year — Cease and 
Desist — Unfair, Unjustly Discriminatory, and Deceptive 
Practices—Failing to Render Non-Discriminatory Stockyard 
Services—Wilfully Making False Entries—Failing to Keep 
Proper Books and Records—Consent Order 


Where respondents entered a plea of nolo contendere and consented to the 
issuance of an appropriate order, and such order was recommended by 
complainant, respondents are ordered to cease and desist from engaging 
in the unfair, unjustly discriminatory, and deceptive practices by failing 
to render just, fair, and non-discriminatory stockyard services, wilfully 
making or causing to be made false entries in their accounts, records and 
memoranda and failing to keep such accounts and records as fully and 
correctly disclose all transactions in their business; and respondents’ 
registration under the act is suspended for a period of one year. 


Mr, Jerome S. Ducrest for Livestock Branch, Production and Marketing Ad- 
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ministration. Mr. Lloyd A. MacDonald, of Flemingsburg, Kentucky, for 
respondents. Mr. Earl J. Smith, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing, was filed by the Acting Director, Livestock Branch, Produc- 
tion and Marketing Administration on November 7, 1952, as 
amended on November 18, 1952, alleged that respondents, who 
were registered as a market agency and as a dealer, wilfully vio- 
lated sections 304, 307, 312(a) and 401 of the act, sections 201.43, 
201.50 and 201.65 of the regulations, and section 10 of the Federal 
Trade Commission Act, which section is incorporated in and made 
a part of the Packers and Stockyards Act by section 402 of the 
latter act. Respondents requested an extension of time to file an 
answer and such request was granted. On January 14, 1953, re- 
spondents filed an answer to the Order of Inquiry and Notice of 
Hearing, as amended, in which they denied the charges and re- 
quested an oral hearing. Subsequently, on March 26, 1953, the 
respondents, through their attorney, filed an amended answer in 
which they entered a plea of nolo contendere to the charges con- 
tained in the Order of Inquiry and Notice of Hearing, as amended, 
and consented to the issuance of an appropriate order, with find- 
ings of fact, requiring them to cease and desist from the practices 
complained of in the Order of Inquiry and Notice of Hearing, as 
amended, and to keep such accounts, records and memoranda as 
will fully and correctly disclose all transactions involved in their 
business, at the stockyard, and suspending their registration for 
a period of one week effective April 9, 1953. Respondents, in said 
amended answer, also waived the report of the Examiner. The 
Livestock Branch, by its attorney, has recommended that such 
an order be issued. 


FINDINGS OF FACT 


1. The Farmers Stock Yards, Flemingsburg, Kentucky, here- 
inafter referred to as the stockyard, was at all times mentioned 
herein a posted stockyard subject to the provisions of the act. 


2. Respondents are registered with the Secretary to sell live- 
stock on a commission basis and render clearing services as a mar- 
ket agency, and to buy and sell livestock for their own account as 
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a dealer, at the stockyard, and at the times of the transactions of 
respondents hereinafter referred to were so registered. 


3. Respondents, at the stockyard, on November 1, 1952, acting 
through their weighmaster-employee Julian Gaunce (mistakenly 
referred to in the Order of Inquiry as Julian Jaunce), operated 
the weighbeam-type stockyard scale in such a manner that the 
recorded weights of livestock consigned to respondents for sale on 
a commission basis were false and incorrect; issued scale tickets 
showing such false and incorrect weights; and made copies of 
such false and incorrect scale tickets a part of their accounts and 
records. 


4. Respondents, at the stockyard, on August 30, 1952, acting 
through their weighmaster-employees Julian Gaunce and Sterling 
Davis, operated the weighbeam-type stockyard scale in such a 
manner that the recorded weights of livestock consigned to re- 
spondents for sale on a commission basis were false and incorrect; 
issued scale tickets showing such false and incorrect weights; and 
made copies of such false and incorrect scale tickets a part of 
their accounts and records. 


5. Respondents, at the stockyard, on August 30, October 4, 


and November 1, 1952, acting through their weighmaster-em- 
ployees, Julian Gaunce, Sterling Davis and C. C. Taylor, operated 
the weighbeam-type stockyard scale in such a manner that false 
and incorrect weights were recorded on scale tickets in that said 
weighmasters (1) incorrectly balanced the empty scale before 
livestock was weighed, (2) did not record the actual weight of 
livestock weighed on the scale, or (3) recorded weights on scale 
tickets without actually weighing livestock; and made copies of 
such false and incorrect scale tickets a part of their accounts and 
records. 


6. Respondents, at the stockyard, during the period from 
August 1 through November 1, 1952, partially destroyed or dis- 
carded, or both, 16 specified stockyard scale tickets, without the 
consent of the Director, Livestock Branch, Production and Mar- 
keting Administration. 


7. Respondents, at the stockyard, on August 30, 1952, acting 
through their weighmaster-employee, Sterling Davis, after weigh- 
ing a draft of sheep and issuing a scale ticket showing S. B. Shan- 
non as the owner and the weight of the sheep as 2,380 pounds, 
discarded the scale ticket and substituted in lieu thereof another 
scale ticket showing Ed Ginter as the owner of the sheep and the 
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weight of the sheep as 2,385 pounds without reweighing said draft 
of sheep. 


8. Respondents, at the stockyard, on August 30, 1952, acting 
through their weighmaster-employee Julian Gaunce, after weigh- 
ing 2 calves and issuing two scale tickets showing thereon the 
weight of the 2 calves as 180 and 170 pounds, respectively, partially 
destroyed and discarded said scale tickets and substituted in lieu 
thereof two other scale tickets showing the weight of the 2 calves 
as 225 and 220 pounds, respectively, without reweighing either 
of said calves. 


9. Respondents, at the stockyards, on or about 9 specified dates 
and at divers other times during the period from August 30 
through October 31, 1952, knowingly permitted Dye Spencer and 
S. B. Shannon, employees of respondents, who were not registered 
with the Secretary as dealers and bonded as required by the act 
and the regulations, to engage in dealer operations through the 
facilities of the Farmers Stock Yards by selling livestock to and 
for such employees for speculative purpose. 


10. Respondents, at the stockyard, on or about 5 specified dates 
and at divers other times during the period from August 30 
through October 31, 1952, knowingly sold livestock for S. B. Shan- 
non, an employee of respondents, who was not registered with the 
Secretary as a dealer and bonded as required by the act and the 
regulations, which said employee had consigned to respondents 
under an assumed name, and, in connection with the sale of such 
livestock, issued scale tickets and accounts of sale falsely and in- 
correctly showing said assumed names as the seller of the live- 
stock instead of the name of said employee, and made copies of 
such false and incorrect scale tickets and accounts of sale a part 
of their accounts and records. 


11. Respondents, at the stockyard, on or about 10 specified 
dates and at divers other times during the period from August 30 
through November 1, 1952, knowingly permitted R. D. Hunt and 
E. R. Stephens, who were not registered with the Secretary as 
dealers and not bonded as required by the act and the regulations, 
to engage in dealer operations through the facilities of the Farm- 
ers Stock Yards by selling livestock to and for such unregistered 
dealers for speculative purposes. 

12. Respondents, at the stockyard, on or about August 30 and 


November 1, 1952, through its weighmaster-employees issued var- 
ious scale tickets to patrons of the stockyard which did not bear 





832 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 12 A.D. 328 


the signature or initials of the weighmasters issuing the scale 
tickets. 


13. Respondents, at the stockyard, during the period from 
August 30 through November 1, 1952, permitted persons other 
than authorized weighmasters to weigh livestock or record weights 
on scale tickets without actually weighing livestock, or both. 


14. Respondents, during the period from August 30 through 
November 1, 1952, failed to keep such accounts and records as 
fully and correctly disclosed all transactions in their business. 
They failed to keep correct and complete records of scale tickets 
executed and issued, or voided, in connection with livestock sale 
and purchase transactions at the stockyard. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that the 
respondents wilfully engaged in and used unfair, unjustly dis- 
criminatory or deceptive practices and failed to render just, fair, 
and nondiscriminatory stockyard services in violation of sections 
304, 307, and 312(a) of the act and sections 201.43, 201.50 and 
201.65 of the regulations. It is further concluded that respondents 
wilfully made or caused to be made false entries in their accounts, 
records and memoranda in violation of section 10 of an act en- 
titled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes,” which section is in- 
corporated in and made a part of the Packers and Stockyards 
Act, 1921, by virtue of the provisions of section 402 of the latter 
act. It is also concluded that the respondents failed to keep such 
accounts and records as fully and correctly disclosed all transac- 
tions in their business, in violation of section 401 of the act and 
said section 10 of the Federal Trade Commission Act. 

Inasmuch as respondents have consented and the complainant 
has recommended that an order be issued which would require 
the respondents to cease and desist from the practices complained 
of in the Order of Inquiry and Notice of Hearing, as amended, 
and to keep such accounts, records and memoranda as will fully 
and correctly disclose all transactions involved in their business 
at the stockyard and which would also suspend their registration 
for a period of one week effective April 9, 1953, the order will be 
issued. 

Under ordinary circumstances, the violations found would war- 
rant a more severe sanction than a suspension for one week even 
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though the respondents operate an auction stockyard and a sus- 
pension would necessitate inactivity at the stockyard during the 
period of suspension. But the complainant’s recommendation is 
followed here because of the circumstances of the case. Respond- 
ent Fitzgerald, owner of a two-third’s interest in the stockyard 
and who generally supervised the operations at the stockyard, was 
critically ill during the period covered by the allegations in the 
Order of Inquiry and respondent Crain was busy with a tobacco 
warehouse business. Upon learning of the results of the investiga- 
tion leading to the issuance of the complaint, Fitzgerald, despite 
his illness, took immediate steps to discharge the weighmasters 
involved and to eliminate the other objectionable conditions giving 
rise to the issuance of the Order of Inquiry. 


ORDER 
The respondents shall cease and desist from engaging in the 
unfair, unjustly discriminatory and deceptive practices set out 
in the Findings of Fact above. 
The respondents shall keep such accounts, records and memor- 
anda as will fully and correctly disclose all transactions involved 
in their business at the stockyard. 


The respondents’ registration under the act is suspended for a 
period of one week. 

This order shall become effective on April 9, 1953. Copies hereof 
shall be served upon the parties by registered mail or in person. 


(No. 3465) 


In re MARKET AGENCIES AT FORT WORTH STOCK YARDS. P&S 
Docket No. 445. Decided April 3, 1953. 


Continuation of Rates and Charges 
12 A.D. 326, followed. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Mr. H. P. Hutchens, of Fort Worth, Texas, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 
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The respondents are now operating under an order issued on 
April 25, 1952 (11 A.D. 360), as corrected by the order of May 1, 
1952 (11 A.D. 484), authorizing them to assess the current sched- 
ule of rates and charges to and including April 30, 1953. 

On March 12, 1953, a petition was filed on behalf of the re- 
spondents requesting an extension of the current schedule of 
rates and charges “for a period of 12 months, or, to April 30, 1954”. 

Prior to the issuance of the order of April 25, 1952, authorizing 
increases in rates and charges, notice of the petition therefor was 
given to the public. Although interested persons were afforded 
an opportunity to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. Inasmuch as 
the present petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or new rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are un- 
necessary. 

The attorney for the Livestock Branch, Production and Market- 
ing Administration, filed an answer recommending that the peti- 
tion be granted and that the order of April 25, 1952, as corrected 
by the order of May 1, 1952, be continued in effect to and includ- 
ing April 30, 1954. 

Since the parties are agreed, the petition is granted, and the 
order issued on April 25, 1952, as corrected by the order of May 
1, 1952, is continued in effect to and including April 30, 1954, 
unless changed or further continued before the latter date. 

The respondents who must prepare for and be ready to comply 
with this order on its effective date wish to have it become effec- 
tive on April 30, 1958. The Packers and Stockyards Act provides 
that orders of this nature shall not become effective in less than 
five days after their date of signature. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on April 30, 1953, and copies 
hereof shall be served upon the parties by registered mail or in 
person. 
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(No. 3466) 
In re B. D. CATON. P&S Docket No. 2013. Decided April 8, 1953. 


Suspension of Registration for One Year — Cease and 
Desist—Unfair and Deceptive Practices—Converting Hogs 
—False and Incorrect Entries—Default 


Where respondent admitted the material facts set out in the Order of Inquiry 
and waived the right to an oral hearing by failing to file an answer or 
requesting an oral hearing, respondent is ordered to cease and desist 
from engaging in the unfair and deceptive practices by wrongfully con- 
verting to his own use hogs belonging to others, causing false and in- 
correct entries to be made in his own accounts and in the accounts of the 
stockyard owners and the market agencies through which such hogs 
were sold; and respondent’s registration is suspended for a period of one 
year. 


Mr. Lowell E. Miller for Livestock Branch, Production and Marketing Admin- 
istration. Mr. Earl J. Smith, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated by 
an order of inquiry and notice of hearing filed by the Director of 
the Livestock Branch, Production and Marketing Administration, 
United States Department of Agriculture, and served on the re- 
spondent on April 24, 1952. No answer has been filed or oral 
hearing requested. Therefore, under the rules of practice appli- 
cable to proceedings under the act (9 CFR 202.9), the respondent 
is deemed to have admitted the material facts set out in the order 
of inquiry and waived the right to an oral hearing. Hearing Exam- 
iner Smith issued a report to this effect, a copy of which was 
served upon the respondent. No exceptions have been filed. 

The order of inquiry alleges that respondent wrongfully con- 
verted to his own use hogs belonging to others and caused false 
and incorrect entries to be made in his own accounts and in the 
accounts of the stockyard owners and the market agencies through 
which such hogs were sold. 


FINDINGS OF FACT 


1. The St. Joseph Stock Yards, South St. Joseph, Missouri, 
hereinafter referred to as the stockyard, was at all times men- 
tioned herein a posted stockyard subject to the provisions of the 
act. 





886 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 12 A.D. 335 


2. Respondent is registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock for his own account at the 
stockyard and at all times mentioned herein respondent was so 
registered. 


3. Respondent, at the stockyard, on or about the dates listed 
below and at divers other times during the year 1951, without 
lawful authority took, or caused to be taken, for his own use hogs 
which belonged to others, disposed of such hogs by consigning 
them, or causing them to be consigned, under fictitious names to 
various registered market agencies for sale on a commission basis, 
and received the net proceeds derived from the sale of such hogs: 

Seller’s name 
No. Market agency Name under appearing 
Date of through which which on account 
1951 Hogs sold consigned of sale 
Oct. 17 6 Swift & Henry Gerald Chapman Gerald Chapman 
Oct. 24 3 Shay & Derks Chester Adams Chester Adams 
Nov. 1 11 Swift & Henry Weldon Smith Weldon Smith 
Nov. 6 10 Shay & Derks Albert Severson Albert Severson 
Nov. 7 8 Heady & Fannen Clinton Anderson Clinton Anderson 
Nov. 14 10 Shay & Derks Clark Henderson Clark Henderson 
Nov. 28 8 Shay & Derks Melvin Miller Melvin Miller 

4. Respondent, by causing such hogs to be sold under fictitious 
names, caused false and incorrect entries to be made in his own 
accounts, records, and memoranda, and in the accounts, records, 
and memoranda of the stockyard owners and the market agencies 
through which such hogs were sold. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3 and 4, the 
respondent has repeatedly and wilfully violated section 312(a) of 
the act (7 U.S.C. 213 (a)) and section 10 of an act entitled “An 
Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” which section is incorporated 
in and made a part of the Packers and Stockyards Act by the pro- 
visions of section 402 of the latter act (7 U.S.C. 222). 


ORDER 


Respondent shall cease and desist from engaging in the unfair 
and deceptive practices described above in the Findings of Fact. 

Respondent’s registration under the act is suspended for a 
period of one year from the effective date hereof. 


tH MO tO hb hb mS 
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This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3467) 


In re JAY KEEFER, d/b/a TULSA LIVE STOCK COMMISSION CoM- 
PANY. P&S Docket No. 2036. Decided April 8, 1953. 


Remand of Proceedings to Office of Hearing Examiners 


Where respondent’s answer to the Order of Inquiry had been sent to the Live- 
stock Branch instead of to the Hearing Clerk, and the hearing examiner 
proposed a default order recommended by complainant, the report of the 
hearing examiner is set aside and the proceeding is remanded to the 
Office of the Hearing Examiners for the preparation and filing of another 
hearing examiner’s report, taking into consideration respondent’s answer 
and any recommendation offered by complainant. 

. Jerome S. Ducrest for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Jay Keefer, of Tulsa, Oklahoma, respondent, pro se. 
Mr. Earl J. Smith, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF REMAND TO HEARING EXAMINER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, as amended (7 U.S.C. 181 et seg.), Hearing Examiner 
Earl J. Smith issued a hearing examiner’s report stating that no 
answer had been filed to the order of inquiry by the respondent 
and no oral hearing requested and that, therefore, under the appli- 
cable rules of practice (9 CFR 202.9), the respondent was deemed 
to have admitted the material facts set out in the order of inquiry 
and to have waived oral hearing. The hearing examiner based his 
report upon recommendations of the complainant and proposed 
the order recommended by the complainant. 

Following service of a copy of the hearing examiner’s report, 
a letter was filed on behalf of the respondent stating that an 
answer to the order of inquiry had been mailed to the Director 
of the Livestock Branch, Production and Marketing Administra- 
tion, United States Department of Agriculture, Washington, D. C., 
within the time specified by the rules of practice. 

Such an answer had been sent to the Livestock Branch instead 
of to the Hearing Clerk as required by the rules of practice (9 
CFR 202.9). Although not correctly filed, it seems appropriate 
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that the material therein be considered in arriving at a termina- 
tion of the proceeding. Accordingly, the report of the hearing 
examiner is set aside and the proceeding is referred back to the 
Office of Hearing Examiners for the preparation and filing of 
another hearing examiner’s report taking into consideration the 
respondent’s answer and any recommendations offered by the 


complainant. 


(No. 3468) 


In re VERNON MEEKS, d/b/a WISTER LIVESTOCK AUCTION. P&S 
Docket No. 2020. Decided April 8, 1953. 
Suspension of Registration for Five Days — Cease and 


Desist—Operating Business While Insolvent—Misuse of 
Funds—Failing to Keep Adequate Records 


Respondent is ordered to cease and desist from operating as a market agency 
or dealer while insolvent; using funds belonging to his customers; and 
respondent is ordered to maintain a separate bank account designated as 
“Shipper’s Proceeds Account”, and to keep adequate records; and his 
registration is suspended for five days and thereafter until he has sub- 
mitted satisfactory evidence of his solvency. 

Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Mr. Vernon Meeks, of Wister, Oklahoma, respondent, pro se. 
Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the act. 
It was instituted by a complaint filed with the Hearing Clerk, 
Office of the Solicitor, on August 4, 1952, by the Director of the 
Livestock Branch, Production and Marketing Administration. 
The respondent, Vernon Meeks, doing business as Wister Live- 
stock Auction, Wister, Oklahoma, was charged with having vio- 
lated the act by operating while insolvent, using funds belonging 
to his customers, and failing to keep adequate records. The com- 
plaint was served on the respondent by registered mail on August 
11, 1952, with a copy of the rules of practice, and his attention 
was called to the provision of the rules that failure to answer 
within 20 days constitutes admission of the allegations in the com- 


plaint. 
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Nothing was filed for the respondent within the prescribed time, 
but shortly thereafter the Hearing Clerk received a letter from 
Elton E. Thompson, an attorney, of Poteau, Oklahoma, requesting 
a few days to file “the required papers.” On September 17, the 
Hearing Clerk received a balance sheet showing the respondent’s 
financial condition as of August 21, 1952. On September 29 there 
was received a letter from Mr. Thompson stating that he was 
authorized only to mail certain papers, not to file an answer or 
represent the respondent generally. He attached copies of a num- 
ber of promissory notes made by Vernon Meeks to various parties, 
and signed statements by Meeks that Wister Livestock Auction 
had become insolvent on June 30, 1952, but that he had since 
brought in enough funds and had set up a separate account for 
shippers’ proceeds, and that he had appointed a receiver for the 
auction until its debts were paid. On December 8, 1952, the Hear- 
ing Clerk received an audit report by certified public accountants 
showing Wister Livestock Auction’s financial condition on Sep- 
tember 30, 1952. 

On December 23, 1952, the Livestock Branch, the complainant, 
filed a statement and recommendation, waiving objection to the 
filing of papers after the 20 days allowed and suggesting an exam- 
iner’s report without an oral hearing on the basis that the papers 
filed request no hearing and contain no denial of the allegations in 
the complaint. In January 1953, the matter was sent by the Hear- 
ing Clerk, Office of the Solicitor, to the Office of Hearing Exam- 
iners, where on January 26 it was assigned to Hearing Examiner 
Jack W. Bain. 

Section 202.9 of the rules of practice (9 CFR 202) provides 
that when no answer is filed, ‘the examiner, without further in- 
vestigation or hearing, shall prepare his report ... .” Hearing 
Examiner Jack W. Bain accordingly issued an examiner’s report 
proposing the findings, conclusions and order adopted herein. A 
copy of the report was served upon the respondent by registered 
mail. The respondent requested and received an extension of time 
for filing exceptions but his request for a second extension was 
denied on March 25, 1953. The respondent filed no exceptions 
within the allotted time for doing so. 


FINDINGS OF FACT 


1. The respondent, Vernon Meeks, doing business as Wister 
Livestock Auction, Wister, Oklahoma, is registered under the act 
as a market agency and dealer to buy and sell livestock on com- 
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mission and for his own account at the Wister Livestock Auction, 
Wister, Oklahoma, the McAlester Stockyards, McAlester, Okla- 
homa, and the Fort Smith Stockyards, Fort Smith, Arkansas, 
which three stockyards at all times material herein were posted 
as subject to the act. 


2. The respondent is insolvent. On June 30, 1952, his current 
liabilities, $16,878.25, exceeded his current assets, $1,691.84, by 
$15,186.41; on August 21, 1952, such liabilities exceeded such 
assets by $6,611.79; and on September 30, 1952, such liabilities 
exceeded such assets by $28,806.53. 


3. During June 1952 the respondent used, for his own pur- 
poses, funds received in payment for livestock sold by him for 
others on consignment, with a result that on June 30, 1952, there 
was only $515.97 in his customers’ account while checks against 
it had been issued for $5,022.10, leaving a shortage of $4,506.13 
in the account. 


4. From May 8 through June 30, 1952, the respondent failed 
to keep accounts and records fully and correctly showing all trans- 
actions involved in his business as a market agency and dealer. 


CONCLUSIONS 

The respondent’s insolvency authorizes suspension of his regis- 
tration under 7 U.S.C. 204. The registration should be suspended 
until the respondent becomes solvent. In re Branigan Commission 
Company, 3 A.D. 861 (1944) ; In re Rushville Livestock Commis- 
ston Company, 11 A.D. 848 (1952). 

Funds collected from purchasers of livestock sold by the re- 
spondent for shippers on consignment belong to the shippers, not 
to the respondent. Use of such funds other than for distribution 
to or for the shippers for whom they were received constitutes 
an unreasonable and unfair practice in violation of sections 307 
and $12 of the act. United States v. Donahue, 59 F.(2d) 1019 
(C.C.A. 8th, 1932) ; In re Producers Livestock Commission Com- 
pany, 11 A.D. 518 (1952). The respondent should be ordered not 
to misuse these funds, and to deposit them in a separate fund as 
required by section 201.42 of the regulations under the act (9 CFR 
Part 201). 

Failure to keep full and accurate records violated section 401 
of the act (7 U.S.C. 221), and the respondent should be ordered 
to keep them. 
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ORDER 


Respondent shall cease and desist from: 

(1) Operating as a market agency or dealer while insolvent; 
and 

(2) Using funds received as proceeds of sales of livestock sold 
on commission for any purpose except payment of lawful market- 
ing charges in connection with the sales concerned and remittance 
of net proceeds to the shippers. 

Respondent shall deposit the gross proceeds received from the 
sale of livestock on commission in a separate bank account desig- 
nated as “Shippers Proceeds Account” or some similar identifica- 
tion, and shall not withdraw funds therefrom for any purposes 
except those for which shippers’ proceeds may be properly used, 
in accordance with section 201.42 of the regulations under the act. 

Respondent shall keep such records as will fully and correctly 
disclose all transactions involved in his business as a market 
agency and as a dealer. 

Respondent’s registration is suspended for five days and there- 
after until respondent has submitted evidence satisfactory to the 
Director of the Livestock Branch, Production and Marketing Ad- 
ministration, that respondent is solvent. 

Except as to service, this order shall become effective on the 
6th day after service. Copies hereof shall be served upon the par- 
ties by registered mail or in person. 


(No. 8469) 


In re ALFRED CANNON. P&S Docket No. 1948. Decided April 15, 
1953. 


Suspension of Registration for Two Years — Cease and 
Desist — Unfair, Unjustly Discriminatory, and Deceptive 
Practices—Obtaining False Weights from Weighmasters— 
Making False Entries—Failing to Keep Adequate Records 


Respondent, an individual registered as a dealer under the act, is ordered 
to cease and desist from engaging in the unfair, unjustly discriminatory, 
and deceptive practices of obtaining false weights from weighmasters 
at any posted stockyard; and making or causing to be made false entries 
in his accounts, records and memoranda; and he is ordered to keep such 
accounts, records and memoranda as will fully and correctly disclose all 
transactions involved in his business at the stockyard; and his registra- 
tion is suspended for a period of two years commencing from the effec- 
tive date of this order. 
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Messrs. Benjamin M. Holstein, Jerome S. Ducrest, and Gilbert A. Horn for 
Livestock Branch, Production and Marketing Administration. Mr. Donald 
L. Evans of Bergstrom, Evans & Nelson, of Chicago, Illinois, for re- 
spondent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer’ 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
an Order of Inquiry and Notice of Hearing issued February 14, 
1951, by H. E. Reed, Director, Livestock Branch, Production and 
Marketing Administration, United States Department of Agri- 
culture, acting under authority delegated by the Secretary of Agri- 
culture. The respondent is an individual registered as a dealer 
under the act and, at the times specified in the Order of Inquiry 
and Notice of Hearing, was so engaged at the Union Stock Yards, 
Chicago, Illinois, a stockyard posted under the act. 

The Order of Inquiry and Notice of Hearing charges (1) that 
on or about certain specified dates during 1950 the respondent 
caused weighmasters employed by the stockyard company, by 
means of cash payments or other compensation given to them, to 
weigh his hogs at more than their true weights and to issue scale 
tickets bearing such false weights, (2) that the false scale tickets 
so issued became part of the records of respondent, the stockyard 
company, and the market agencies through which the hogs were 
sold, and (3) that the respondent’s books and records did not dis- 
close all expenses incurred by him in his business during the year 
1950. 

The respondent filed an answer in which he admitted the juris- 
dictional allegations, denied each and every charges made in the 
Order of Inquiry and Notice of Hearing and moved to strike said 
Order of Inquiry and Notice of Hearing or, in the alternative, 
moved for a bill of particulars and an oral hearing. Complainant 
on April 24, 1951, filed a “Reply to Respondent’s Prayer for a 
Bill of Particulars and Motion to Strike” and furnished respond- 
ent a list of eighteen transactions, other than those specified in 
the Order of Inquiry and Notice of Hearing, which were covered 
by the clause “divers other times during the year 1950”. 

John J. Curry, Office of Hearing Examiners, United States De- 
partment of Agriculture, was assigned as examiner in the pro- 
ceeding and presided at the hearing. The respondent was repre- 
sented by Donald L. Evans, of Bergstrom, Evans & Nelson, 
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Chicago, Illinois. Benjamin M. Holstein, Jerome Ducrest and 
Gilbert A. Horn, Office of the Solicitor, United States Department 
of Agriculture, appeared as counsel for the complainant. The hear- 
ing began in Chicago on August 10, 1951, and with intervening 
recesses, was concluded on January 24, 1952. 

Three former weighmasters testified on behalf of the complain- 
ant. James M. Burns testified that during September 1950, while 
he was weighing at scale C-11, the respondent requested him to 
overweigh drafts of his hogs which were being sold for respond- 
ent’s account and that pursuant to such request he added weight 
to said drafts of hogs. He recalled that he had added as much as 
200-300 pounds to single drafts of respondent’s hogs on occasions 
and once had added “‘about 500 pounds”. He further testified that 
the respondent personally paid him for the padded weight at the 
rate of $3.00 per hundredweight and on four occasions during the 
year 1900, paid him cash sums of $20.00, $15.00, $15.00 and 
$10.00, respectively (pp.27-47). Walter Button, another former 
weighmaster, testified that during the year 1950, while he was 
weighing at scale C-4 the respondent requested him to overweigh 
drafts of his hogs which were being sold for him by specific 
amounts and he complied with such requests and added the speci- 
fied amounts of weight on at least four occasions during his tour 
of duty at said scale C-4. He further testified that the respondent 
personally paid him in cash for adding the said weight and spe- 
cifically recalled a $5.00 payment which he received from the re- 
spondent (pp. 59-74). The third former weighmaster witness, 
James E. Nevels, testified that on two occasions during the year 
1950 when he was weighing at scale C-4 the respondent requested 
him to “lighten” drafts of hogs which the respondent was buying 
and that he complied with such request by “taking off 30 or 40 
pounds” on two different occasions during the same week. He 
further testified that the respondent personally paid him $4.00 
for so doing. The charge in the Order of Inquiry is that the re- 
spondent bribed certain weighmasters to add weight to hogs 
which he was selling. Since Mr. Nevel’s testimony is that he took 
off weight from the respondent’s purchases, and the Order of In- 
quiry has not been amended, this testimony must be disregarded. 

The complainant also introduced weight records made by con- 
cealed automatic weight recording machines attached to the scales 
in order to show, by comparison with the scale tickets, the amount 
of weight alleged to have been added. 

The parties stipulated and agreed that the testimony of Frank 





844 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 12 A.D. 341 ° 


M. Flynn, Vern C. Kennedy, John S. Porcaro, Donald R. Jones, 
Charles L. Richard, H. O. Hem and Foster V. Waltz, beginning at 
page 9, line 10, and ending at page 367, line 18 of the transcript 
of testimony in the proceedings entitled In re Juseph P. Kelly, 
P. & S. Docket No. 1926, and In re Edward Kennedy, P. & S. 
Docket No. 1927, and the testimony of said Charles L. Richard 
beginning at page 1747 and ending at page 1764, as transcribed 
in the proceeding entitled In re Richard W. Arnold, P. & S. Docket 
No. 1933, was adopted by reference and made a part of the evi- 
dence in the present proceeding. The parties further stipulated 
and agreed that Complainant’s Exhibits 1, 2, 3, and 4 in P. & S. 
Docket No. 1926 were received as evidence in this proceeding as 
Complainant’s Exhibits 1, 2, 3, and 4. 

Frank M. Flynn, General Superintendent of the stockyard, testi- 
fied with respect to routine weighing procedure and instructions 
given to weighmasters. He also stated that stockyard scales were 
periodically tested under Government supervision and so main- 
tained as to insure accuracy (Kelly-Kennedy transcript, pp. 12- 
56). Mr. Flynn and John §S. Porcaro, Assistant General Superin- 
tendent of the stockyard, testified as to the circumstances sur- 
rounding the installation during 1950 of automatic weight record- 
ers which were attached to certain hog and cattle scales at the 
stockyard (Kelly-Kennedy transcript, pp. 58-71; 113-118; 173- 
174). 

Vern C. Kennedy, President of the Streeter-Amet Company, 
manufacturer of the automatic recorders, described the function, 
purpose, accuracy, principles of operations and method of instal- 
lation of the machines (Kelley-Kennedy transcript, pp. 134-170; 
Complainant’s Exhibits 3 and 4). 

Donald R. Jones, chief draftsman for the Streeter-Amet Com- 
pany, testified that he planned and personally supervised the in- 
stallation of the recorders and the periodic servicing and testing 
of the machines and removal of the tape record (Kelly-Kennedy 
transcript, pp. 188-197). 

The parties stipulated as to the identity of the tape records re- 
moved from various scales at the stockyard, and such tape records 
were admitted in evidence (p. 190; Complainant’s Exhibits 34- 
50, inclusive). 

Charles L. Richard, Supervisor of scales and weighing in the 
Packers and Stockyards Division, testified that he organized, 
supervised and reviewed the assemblying of the weighing data 
and its compilation in exhibit form. He described the method by 
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which the data on the scale tickets were co-related and compared 
with the data on the tape records made by the automatic record- 
ers, described weighing practice and procedure, and analyzed the 
tape records, and explained the effect which certain techniques in 
weighing or variations therefrom would have upon the tape rec- 
ords (Kelly-Kennedy transcript, pp. 324-367; pp. 59-104 in the 
proceeding entitled “In re Michael W. Joyce, P. & S. Docket No. 
1970”; and pp. 84-112, this proceeding; Complainant’s Exhibits 5- 
33, inclusive). 

Melvin C. Smith, an accountant in the Chicago office of the Pack- 
ers and Stockyards Division, identified a complainant’s exhibit 
which he prepared showing the profits realized from the weight 
added over and above the weight of the hogs as shown on the 
records made by the automatic weight recorders in the transac- 
tions listed in the Order of Inquiry and Notice of Hearing and the 
Bill of Particulars (pp. 165-166; Complainant’s Exhibit 51). 

Melvin C. Smith testified for the complainant that he had exam- 
ined the respondent’s books and records and found no entries of 
payments made to weighmasters during 1950 (pp. 167-172; Com- 
plainant’s Exhibits 52, 52A). 

The respondent testified that he never requested any of the 
weighmasters who testified in this proceeding to give him an 
advantage in weight; that he never paid those weighmasters any 
money nor did anyone else pay them or any other weighmasters 
for him; that he was not aware of having received favors in the 
weighing of his hogs and would have known if the hogs had been 
incorrectly weighed; that he never received complaints from the 
purchasers of his hogs concerning their weight; and that he did 
not accompany any drafts of hogs to the scales when weighmasters 
Burns and Button were weighing (pp. 199-221). 

H. O. Hem, a scale engineer, offered expert testimony for the 
respondent to the effect that, for various reasons which he de- 
scribed, the automatic type of weight recorder such as the Streeter- 
Amet machine, was not as accurate as the beam type scale in use 
at the stockyard (Kelly-Kennedy transcript, pp. 209-274). Foster 
V. Waltz, who was formerly active in the field of designing and 
building scales, testified similarly (Kelly-Kennedy transcript, pp. 
274-320). 

Following the hearing the complainant and the respondent filed 
suggested findings of fact, conclusions and order. The hearing 
examiner issued a report recommending that the respondent be 
found to have violated the act as charged, a copy of which was 
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served upon the respondent. The respondent did not file excep- 
tions. 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois (hereinafter called 
the stockyard), operated by the Union Stock Yard & Transit Com- 
pany of Chicago, was at all times hereinafter mentioned a posted 
stockyard subject to the provisions of the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181-229). 


2. Alfred Cannon, the respondent, was at all times hereinafter 
mentioned and is now registered with the Secretary of Agricul- 
ture as a market agency buying hogs on a commission basis and 
as a dealer buying and selling hogs for his own account. 


3. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the stockyard company and located in the 
stockyard, and such scales are operated by weighmasters employed 
by the stockyard company. It is the duty of such weighmasters 
to determine the true and correct weight of livestock being bought 
or sold and to record such true and correct weight in printed form 


on a scale ticket issued by the stockyard company. The weight 
thus recorded on the scale ticket determines the total sum which 
the buyer of the livestock pays to the seller. 


4. During 1950 automatic weight recording machines manu- 
factured by the Streeter-Amet Company were installed on certain 
stockyard scales in order to check the accuracy of weights being 
printed by weighmasters on scale tickets. The installation of such 
recorders was accomplished secretly, and their presence was 
known only to certain officials of the Streeter-Amet Company and 
to officials of the stockyard and the Livestock Branch, Production 
and Marketing Administration, United States Department of Agri- 
culture, and was unknown to any of the weighmasters or to the 
dealers or commission men doing business in the stockyard. The 
Streeter-Amet recorder determined the weight on the scale plat- 
form automatically, without regard to any manipulation by the 
weighmaster or any movement of the balance ball or the poise on 
the weighbeam of the stockyard scale and, when actuated by the 
pressing of an electric button located in the scalehouse, recorded 
such weight upon a paper tape. The weight values recorded on 
such tape represented the total or gross weight on the scale plat- 
form at the instant the signal bell button was pressed. The total 
or gross weight is the weight of the livestock plus the weight of 
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the dead load on the platform. The automatic recorder, unlike the 
stockyard scale, was not rebalanced periodically during the day 
to compensate for dead load changes. 


5. On or about the following dates in 1950, the respondent 
requested James M. Burns and Walter Button, weighmasters em- 
ployed by the stockyard company, to add weight to certain drafts 
of hogs owned by the respondent which were about to be weighed 
for purposes of sale to various buyers by the respondent personally 
or through various commission firms acting on behalf of the re- 
spondent. Pursuant to such requests, such weighmasters weighed 
such drafts of hogs at more than their true and correct weights 
and issued the following scale tickets which, in each case, showed 
a weight greater than the true and correct weight: 
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6. On or about the following dates in 1950, the following 
weighmasters weighed drafts of hogs owned by the respondent 
which had been sold to various buyers by the respondent person- 
ally or through various commission firms acting for the respond- 
ent at more than their true and correct weights and issued the fol- 
lowing described scale tickets which, in each case, showed a weight 
greater than the true and correct weights: 
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7. On or shortly after the dates referred to in Finding 5, the 
respondent gave cash payments to the respective weighmasters 
above named, which payments were intended by the respondent 
and accepted by the weighmasters as compensation for the weight 
added to each draft by the weighmaster as described in Finding 5. 

8. During the year 1950 the scales in use at the stockyard were 
beam type scales equipped with balance indicators which visibly 
indicate when the scale, empty or loaded, is correctly balanced. 
When empty, the scale is correctly balanced when the poise as- 
sembly is at the zero position and the indicator is at the central 
position on the indicator target. Similarly, a load of livestock is 
correctly balanced and weighed when the poise assembly is moved 
to such position on the weighbeam that the indicator is at the cen- 
tral position on the indicator target. Printing of the correct weight 
value is then accomplished by inserting the scale ticket in a slot 
of the poise assembly and, without moving the poise assembly from 
its position, operating a printing lever which presses the scale 
ticket against metal type numerals on the weighbeam. Thus the 
weight value printed on the scale ticket is determined entirely by 
the position of the poise assembly on the weighbeam and is not 
affected by the amount of load on the scale platform. The false 
and incorrect weight values described in finding 5 above were 
recorded when the weighmaster, after having balanced the weigh- 
beam to determine the correct weight of the load, intentionally 
moved the poise assembly to a position indicating a greater weight 
value before operating the printing lever. Pawls attached to the 
poise assembly and engaging notches in the weighbeam prevent 
accidental movement of the poise assembly from its position. 

9. The original of each scale ticket described in Finding 5 was 
retained among the records of the stockyard company in the usual 
course of business. In the transactions handled by commission 
firms a copy of each such scale ticket was received by the selling 
agency and the information thereon contained was, in the usual 
course of business, incorporated in respondent’s records and in 
the records of the commission firm. 

10. Respondent’s transactions as a dealer were recorded, and 
his books and records were kept by Schultz Live Stock Commis- 
sion Co., a market agency at the stockyard. The respondent’s books 
and records were examined by an employee of the Packers and 
Stockyards Division, but such books and records did not reflect 
any of the payments made to weighmasters as described in Find- 
ing 7 above. 
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CONCLUSIONS 


While the respondent filed no exceptions to the hearing exam- 
iner’s report, he urged in proposed findings that the complainant 
had not met the burden of proof requirements of the Adminis- 
trative Procedure Act, 5 U.S.C. § 1006(c), because the testimony 
of the weighmasters was indefinite and because the falsity of scale 
tickets as disclosed by the tape records of the Streeter-Amet 
machine was not shown to be within the knowledge of the re- 
spondent. 

The summary of the testimony of the two former weighmasters 
given in the Preliminary Statement disclosed that their evidence 
was sufficiently definite. That they were unable to remember all 
the precise details such as the dates, exact amounts of weight 
added, the buyers, etc., is not surprising since weighmasters weigh 
hundreds of transactions daily. The weighmasters testified that 
they weighed falsely upon solicitation from the respondent and 
were paid by respondent for doing so. The respondent denies any 
such activities. The hearing examiner who saw the witnesses tes- 
tify believed the weighmasters and we find no reason to overrule 
his opinion.’ 

Moreover, documentary evidence of the twelve transactions 
listed in Finding of Fact 5 supplies independent evidence of false 
weighings and supports the testimony of witnesses Burns and 
Button that they weighed falsely and were paid therefor by the 
respondent. The weight of the evidence is that these tape records 
as interpreted were reliable indicators of the true weights of the 
livestock and comparison of the tape records with the scale tickets 
shows clearly that the weights impressed upon the scale tickets 
were false. 

As to the other transactions listed in Finding of Fact 6, there 
was no testimony from the weighmasters involved in these trans- 
actions and no testimony to the effect that they were paid by the 
respondent to weigh falsely. The violation alleged is the engaging 
in or using the illegal practice of paying weighmasters to get 
false weights. While it is true that the evidence shows these 
weights to be false and that other weighmasters were paid to give 
false weights, a leap to the finding or conclusion that these three 
weighmasters were also paid seems unwarranted and we refrain 
from doing so. The evidence supporting Finding of Fact 6 does, 


1 Such decisions as N.L.R.B. v. Universal Camera Corp., 190 F.(2d) 429 (C.C.A. 2d, 1951), 
seem to stand for the proposition that a hearing examiner should not ordinarily be over- 
ruled on a finding of fact that depends upon the credibility of witnesses. 
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however, corroborate the testimony of the weighmasters who tes- 
tified to the extent that it shows false weighing in transactions 
of respondent. 

Accordingly, it has been established that the respondent in soli- 
citing and paying weighmasters to weigh falsely “engaged in or 
used an unfair, unjustly discriminatory, or deceptive practice or 
device” in violation of section 312(a) of the act.? The wilful caus- 
ing of the making of false records, namely the false scale tickets, 
was a violation of section 402 of the act which incorporates sec- 
tion 10 of the act establishing the Federal Trade Commission. The 
respondent has been engaged in business for years on the stock- 
yard and knew that the scale tickets and copies constituted records 
of his own, any commission firm involved and the stockyard com- 
pany. The failure of the respondent to make and keep records of 
his payments to weighmasters in 1950 is a violation of section 401 
of the act. 

Of course all objections, exceptions, etc., of the respondent not 
specifically discussed that may be inconsistent with this decision 
and order are overruled or considered to be without controlling 
merit. 


ORDER 

The respondent shall cease and desist from: 

(1) Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of obtaining false weights from weighmasters at 
any posted stockyard; and 

(2) Making or causing to be made false entries in his accounts, 
records and memoranda or in the accounts, records and memor- 
anda of any person subject to the provisions of the Packers and 
Stockyards Act. 

The respondent shall keep such account, records and memoranda 
as will fully and correctly disclose all transactions involved in his 
business at the stockyard, including cash expenditures made by 
him, and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 

Respondent’s registration under the act is suspended for a 
period of two years commencing on the effective date of this order. 

A copy hereof shall be served upon the respondent by registered 
mail or in person. Except as to service, this order shall become 
effective on the 20th day after the date of this order. 


2 This is not a criminal proceeding and for answers to the respondent's position that 
it should be handled as such procedurally see decisions on cases similar to this in October 
1953 such as In re Brodie, 11 A.D. 860. 
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(No. 3470) 


In re CARLTON W. CASTNER. P&S Docket No. 1930. Decided April 
15, 1953. 


Suspension of Registration for Three Months—Cease and 
Desist — Unfair, Unjustly Discriminatory, and Deceptive 
Practices—Obtaining False Weights from Weightmasters— 
Making False Entries—Failing to Keep Adequate Records 


12 A.D. 341, followed. 


Messrs. Jerome S. Ducrest and Benjamin M. Holstein for Livestock Branch, 
Production and Marketing Administration. Mr. Lawrence C. Traeger, Jr., 
of Chicago, Illinois, for respondent. Mr. John J. Curry, Hearing Exam- 


iner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 18] et seq.), instituted by 


an Order of Inquiry and Notice of Hearing issued February 6, 
1951, by H. E. Reed, Director, Livestock Branch, Production and 
Marketing Administration, United States Department of Agri- 
culture. The respondent is an individual registered as a dealer 
under the act and, at the time specified in the complaint, was so 
engaged at the Union Stock Yards, Chicago, Illinois, a stockyard 
posted under the act. This is one of a large number of similar pro- 
ceedings involving dealers at that stockyard. 

The complaint charges (1) that on or about certain specified 
dates during 1950 the respondent caused weighmasters employed 
by the stockyard company, by means of cash payments or other 
compensation given to them, to weigh his hogs at more than their 
true weights and to issue scale tickets bearing such false weights, 
(2) that the false scale tickets so issued became part of the records 
of the respondent, the stockyard company, and the market agen- 
cies through which the hogs were sold, (3) that the respondent’s 
books and records did not disclose all expenses incurred by him 
in his business during the years 1949 and 1950, and (4) that the 
respondent failed to disclose in his 1949 annual report items of 
expense incurred by him in his business to the extent of $1,300. 

The respondent filed an answer in which he admitted the juris- 
dictional allegations and denied the charges made in the complaint. 
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John J. Curry, Office of Hearing Examiners, United States De- 
partment of Agriculture, was assigned as examiner in the pro- 
ceeding and presided at the hearing. The respondent was repre- 
sented by Lawrence C. Traeger, Jr., Chicago, Illinois. Jerome S. 
Ducrest and Benjamin M. Holstein, Office of the Solicitor, United 
States Department of Agriculture, appeared as counsel for the 
complainant. The hearing began in Chicago on June 5, 1951, and 
was concluded on June 8, 1951. The hearing examiner issued a 
report recommending that the respondent be found to have vio- 
lated the act as charged. No exceptions to the examiner’s report 
have been filed by the respondent. 

The parties stipulated and agreed that all or certain portions 
of the testimony of Frank M. Flynn, Vern C. Kennedy, John S. 
Porcaro, Donald R. Jones, and Charles L. Richard, as transcribed 
in the proceeding In re Richard W. Arnold, P&S Docket No. 1933, 
be adopted as evidence in this proceeding. Frank M. Flynn, gen- 
eral superintendent of the stockyard, testified with respect to 
routine weighing procedure and instructions given to weighmas- 
ters. He also stated that stockyard scales were periodically tested 
under Department of Agriculture supervision and so maintained 
as to insure accuracy (pp. 13-55). Mr. Flynn and John S. Porcaro, 
assistant general superintendent of the stockyard, testified as to 
the circumstances surrounding the installation during 1950 of 
automatic weight recorders which were attached to certain hog 
scales in the stockyard (pp. 57-69, 110-115, 170-182). Vern C. 
Kennedy, President of the Streeter-Amet Company, manufacturer 
of the automatic recorders, described the function, purpose, ac- 
curacy, principles of operation and method of installation of the 
machine (pp. 132-169; Complainant’s Exhibits 3 and 4). Donald 
R. Jones, chief draftsman for the Streeter-Amet Company, testi- 
fied that he planned and personally supervised the installation of 
the recorders, the periodic servicing and testing of the machines, 
and the removal of the tape records (pp. 186-196). 

The parties stipulated as to the identity of the tape records 
removed from Scale C-4 at the stockyard and such tape records 
were admitted in evidence (p. 8; Complainant’s Exhibits 5-20, 
inclusive). 

Charles L. Richard, supervisor of scales and weighing in the 
Packers and Stockyards Division, described the method by which 
the data on the scale tickets were correlated and compared with 
the data on the tape records made by the automatic recorders, 
described weighing practice and procedure, analyzed the tape 
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records, and explained the effect which certain techniques in 
weighing or variations therefrom would have upon the tape record 
(pp. 218-301; Complainant’s Exhibits 21-51, inclusive). 


At the hearing, four former weighmasters testified on behalf of 
the complainant. Michael J. Shanahan testified that the respond- 
ent requested him to overweigh two drafts September 12, 1950, 
that he did so, and that he was paid in cash at the rate of $3 per 
hundredweight (pp. 318-322). James Edward Nevels testified that, 
in connection with a transaction on November 14, 1950, he was 
requested by the respondent to overweigh the draft by 200 pounds, 
that he did so, and that he was paid $8 therefor. He also testified 
with respect to a transaction on November 15, 1950, and stated 
that the respondent requested him to overweigh the draft by 
about 200 pounds, that he complied with the request, and was 
paid in cash for doing so (pp. 344-346). Fred Joseph Avery testi- 
fied that he had conversations with the respondent during the 
months of July and August, 1950, in which the respondent re- 
quested him to overweigh drafts by a specified amount, that he 
complied with the requests and that the respondent paid him in 
cash for such overweights (pp. 386-388, 397-398). Walter D. 


Button testified with respect to conversations during the early 
part of November 1950 in which the respondent requested him to 
overweigh drafts, that he did overweigh the drafts, and that he 
was paid for doing so at a rate of about $2 per hundredweight. 


Melvin C. Smith, an accountant in the Chicago office of the 
Packers and Stockyards Division, testified for the complainant 
that he had examined the respondent’s books and records as kept 
by the respondent’s clearor, Schultz Livestock Commission Com- 
pany, and had found no entries of payments made to weighmas- 
ters during 1949 or 1950. The complainant introduced the respond- 
ent’s 1949 income tax return (Complainant’s Exhibit 57). This 
showed total expenses which were $1,300 in excess of the amount 
shown as business expenses in the 1949 annual report (pp. 365- 
866; Complainant’s Exhibit 58). 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, was at all times 
hereinafter mentioned a posted stockyard subject to the provisions 
of the Packers and Stockyards Act, 1921, as amended (7 U.S.C. 
181 et seq.). 


2. Carlton W. Castner, the respondent, was at all times here- 
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inafter mentioned and is now registered with the Secretary of . 
Agriculture as a dealer buying and selling hogs for his own 
account, 


8. Livestock bought and sold at the stockyard are weighed 
on scales belonging to the Union Stockyard and Transit Company, 
Chicago, Illinois, and such scales are operated by weighmasters 
employed by the stockyard company. It is the duty of the weigh- 
masters to determine the correct weight of livestock being bought 
or sold and to record such correct weight on a scale ticket issued 
by the stockyard company. The weight thus recorded on the scale 
ticket determines the total sum which the buyer of the livestock 
pays to the seller. 


4. On or about the following dates in 1950, the respondent 
requested the following weighmasters employed by the stockyard 
company to add weight to certain drafts of hogs owned by the 
respondent which were about to be weighed for purposes of sale 
to various buyers through various commission firms acting on 
behalf of the respondent. Pursuant to such requests, the weigh- 
masters weighed the drafts of hogs at more than their true and 
correct weights and issued the following scale tickets which, in 
each case, showed a weight greater than the true and correct 
weight: 
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5. On or shortly after the above dates, the respondent gave 
cash payments to each of the above-named weighmasters, which 
payments were intended by the respondent and accepted by the 
weighmasters as compensation for the weight added to each draft 
as described in Finding of Fact 4. 

6. On or about the following dates in 1950, the following 
weighmasters weighed drafts of hogs owned by the respondent 
which had been sold to various buyers through various commis- 
sion firms acting for the respondent at more than their true and 
correct weights and issued the following scale tickets which, in 
each case, showed a weight greater than the true and correct 
weight: 
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7. During 1950 the scales in use at the stockyard were beam 
type scales equipped with balance indicators which visibly indi- 
cate when the scale, empty or loaded, is correctly balanced. When 
empty, the scale is correctly balanced when the poise assembly 
is at the zero position and the indicator is at the central position 
on the indicator target. Similarly, a load of livestock is correctly 
balanced and weighed when the poise assembly is moved to such 
position on the weighbeam that the indicator is at the central 
position on the indicator target. Printing of the correct weight is 
then accomplished by inserting the scale ticket in a slot of the 
poise assembly and, without moving the poise assembly from its 
position, operating a printing lever which presses the scale ticket 
against metal type numerals on the weighbeam. The false and in- 
correct weights described in Findings of Fact 4 and 6 were re- 
corded when the weighmaster, after having balanced the weigh- 
beam to determine the correct weight of the load, intentionally 
moved the poise assembly to a position indicating a greater weight 
value before operating the printing level. Pawls attached to the 
poise assembly and engaging notches in the weighbeam prevent 
accidental movement of the poise assembly from its position. 


8. During 1950 automatic weight recording machines manu- 
factured by the Streeter-Amet Company were installed on cer- 
tain stockyard scales in order to check the accuracy of weights 
being printed by weighmasters on scale tickets. The installation 
of such recorders was accomplished secretly and their presence 
was known only to certain officials of the Streeter-Amet Company, 
the stockyard company, and the Livestock Branch, Production and 
Marketing Administration, United States Department of Agri- 
culture, and was unknown to any of the weighmasters or to the 
dealers or commission men doing business in the stockyard. The 
Streeter-Amet recorder determined the weight on the scale plat- 
form automatically, without regard to any manipulation by the 
weighmaster or any movement of the balance ball or the poise 
on the weighbeam of the stockyard scale and, when actuated by 
the pressing of an electric button located in the scalehouse, re- 
corded such weight upon a paper tape. The weight values recorded 
on such tape represented the total or gross weight on the scale 
platform at the instant the signal bell button was pressed. The 
total or gross weight is the weight of the livestock plus the weight 
of the dead load on the platform. The automatic recorder, unlike 
the stockyard scale, was not rebalanced periodically during the 
day to compensate for dead load changes. 
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9. The original of each scale ticket described in Findings of 
Fact 4 and 6 was retained among the records of the stockyard 
company in the usual course of business. A copy of each scale 
ticket was received by the selling agency or commission firm and 
the information thereon contained was, in the usual course of 
business, incorporated in respondent’s records and in the records 
of the commission firm. 


10. Respondent’s transactions as a dealer were recorded and 
his books and records were kept by Schultz Livestock Commission 
Company, a market agency at the stockyard. The respondent’s 
books and records were examined by employees of the Packers 
and Stockyards Division, but such books and records did not re- 
flect any of the payments made to weighmasters as described in 
Finding of Fact 5. In 1949, the respondent incurred business 
expenses in the amount of $1300 for which he made or kept no 
records. The respondent’s annual report for 1949 understated 
business expenses by this amount. 


CONCLUSIONS 
I 


With respect to the principal charges of paying weighmasters 
to weigh falsely, the testimony of four former weighmasters was 
definite and some of it very specific. In some instances, they had 
no clear, precise recollections of all the details but this is not sur- 
prising since the weighmasters weigh hundreds of transactions 
daily. The respondent did not testify. The hearing examiner who 
saw the weighmasters testify’ believed their testimony and the 
tape records confirm the testimony of the weighmasters. 

During the course of the hearing, it was intimated by respond- 
ent’s counsel that the four weighmasters who testified were co- 
erced into testifying by threats of criminal prosecution. Nothing 
in the record indicates that anyone connected with the Depart- 
ment of Agriculture or any stockyard official made any threats or 
promises to induce testimony. On the contrary, there is direct 
testimony by three of the weighmasters to the effect that there 
were no promises made to them with respect to immunity from 
criminal prosecution by an employee of the Department of Agri- 


1 Such decisions as N. L. R. B. v. Universal Camera Corp., 190 F.(2d) 429 (C.C.A. 2d, 
1951), seem to stand for the proposition that a hearing examiner should not ordinarily 
be overruled on a finding of fact that depends upon the credibility of witnesses. 

















IN RE CASTNER 
Cite as 12 A.D. 354 


863 


culture (pp. 323, 347, 352-354, 408). One of the weighmasters 
testified to the effect that, during the investigation and prior to 
the issuance of the orders of inquiry, 17 or 18 of the weighmas- 
ters were at a meeting at which Mr. Cotton, the attorney for their 
labor union, told them about the “immunity” provisions of the 
act and said that it would be easier on them if they testified (pp. 
347-348, 351-353). 

Respondent contends that the complainant improperly “singled 
out” the respondent in establishing violations of the act for the 
purpose of bringing administrative proceedings against him. The 
testimony clearly establishes that the respondent was not so 
“singled out.” After representatives of the Packers and Stock- 
yards Division had tabulated and correlated the weight of drafts 
as shown on the scale tickets and as shown on the Streeter-Amet 
tapes (Complainant’s Exhibits 21-51, inclusive) , it was determined 
that there were differences between the weights on such scale 
tickets and those printed on such tapes. Where such differences 
amounted to 50 pounds or more, representatives of the Packers 
and Stockyards Division examined the records of the market agen- 
cies through which the livestock had been sold in order to deter- 
mine the ownership of such animals. Then, and only then, was it 
ascertained that the respondent was the owner of the livestock in- 
volved in the allegations of the Order of Inquiry. This was the 
criterion and procedure used for the selection of approximately 
56 other dealers at the stockyard against whom similar allegations 
of bribery have been made (pp. 216-218, 224, 232-236, 249-250, 
258-260, 263-265, 285-289). 

It is concluded, then, that the evidence unquestionably estab- 
lishes that the respondent caused the false weighings listed in 
Finding of Fact 4 and paid the weighmasters for such false weigh- 
ings. Former weighmasters Cannon, Rickert, Quinn, Lyons, 
O’Rourke, Finnegan, and Hoffman, named in Finding of Fact 6, 
did not testify, however, and there is no testimony to the effect 
that they were asked by the respondent to give false weights and 
that they did so for compensation paid by the respondent. While 
the Streeter-Amet recordings show that the weights on the scale 
tickets in the listed instances in Finding of Fact 6 were also false 
and the evidence discloses that the four weighmasters named in 
Finding of Fact 4 were paid to weigh falsely, we do not consider 
that this situation is sufficient for us to make the finding that the 
above-named weighmasters were also solicited by the respondent 
to weigh falsely and that the respondent paid them to do so. The 
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evidence supporting Finding of Fact 6 does, however, corroborate 
the testimony of the weighmasters named in Finding of Fact 4 to 
the extent that it shows false weighings in transactions of the 
respondent. 


II 


As we have seen, the evidence proves that on or about specified 
dates during 1950, the respondent caused weighmasters, by means 
of cash payments which he made to them, to weigh certain drafts 
of hogs at more than their true weights and to issue scale tickets 
bearing such false weights. The false scale tickets so issued are 
in evidence in this proceeding (Complainant’s Exhibits 21-51, 
inclusive). In the usual course of business, they became part of 
the records of the respondent, the stockyard company, and the 
market agencies through which the hogs were sold (pp. 27-28). 
The respondent is responsible not only for the issuance of these 
scale tickets but for the natural consequence of such issuance— 
their incorporation into the records in question. The respondent 
therefore wilfully made, or caused to be made, false entries in 
his own records and in the records of other persons subject to 
the act. 

Melvin C. Smith testified that he examined the respondent’s 
books and records for 1950 as maintained by his clearor, Schultz 
Livestock Commission Company, and found no entries of any pay- 
ments made to the weighmasters (pp. 306-311; Complainant’s 
Exhibits 54 and 54A). The respondent offered no evidence to 
contradict the testimony of Mr. Smith. Therefore, it must be 
concluded that the respondent failed to keep such accounts, records, 
and memoranda as fully and correctly disclosed all transactions 
involved in his business during the year 1950. 


III 


The respondent objected to the introduction of a certified copy 
of his Federal income tax return for 1949 as evidence in support 
of the charge that he filed a false annual report for 1949 and that 
he failed to keep correct and complete records of his business. 
The objection is that the return was a joint one of the respondent 
and his wife and that it was privileged or confidential for this 
reason. The respondent also contends that it was not admissable 
in this proceeding under the Internal Revenue Code. 

The respondent’s answer admits that the respondent incurred 
$1,300 in business expenses in 1949 which did not appear in his 
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annual report for that year. The defense is that the expenditures 
were “out of pocket” cash disbursements which he did not think 
he had to report because his clearor did not keep records of the 
disbursements. The respondent also offered a witness, Mr. Andrew 
Olson of the Livestock Traders Exchange, who testified that the 
dealers at the yards did not understand that they were required 
to include such expenditures in their annual reports. It is appar- 
ent, then, that without the certified copy of the respondent’s Fed- 
eral income tax return for 1949, the respondent concedes that he 
had $1,300 more in business expenditures for 1949 than he re- 
ported in his annual report. Although the copy of the income tax 
returns is not necessary, its introduction in evidence complied 
with the applicable statutes and regulations authorizing such in- 
troduction. 

The respondent’s defense for failing to report the $1,300 is not 
persuasive. The annual report form clearly calls for reporting all 
business expenses. By failing to keep records of cash expenditures, 
the respondent cannot then defend against a false annual report 
by claiming that he did not believe he should report expenses for 
which he had no records. If the clearing agency would not make 


records of cash disbursements by the respondent without receipts, 
etc., it was the duty of the respondent to keep his own records 
for such disbursements. This he obviously did not do and thus he 
failed to keep complete and correct records of the transactions 
involved in his business for 1949 as well as violating the act by 
filing a false annual report. 


ORDER 


The respondent shall cease and desist from: 

(1) Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of bribing weighmasters or other persons in con- 
nection with any matter involving the handling of livestock at 
any posted stockyard; 

(2) Making or causing to be made false entries in his accounts, 
records and memoranda or in the accounts, records and memor- 
anda of any person subject to the provisions of the Packers and 
Stockyards Act; and 
(3) Making or causing to be made false entries or statements 
of fact in any report submitted pursuant to the provisions of the 
Packers and Stockyards Act or the regulations promulgated there- 
under. 

The respondent shall keep such accounts, records and memor- 
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anda as will fully and correctly disclose all transactions involved 
in his business at the stockyard, including cash expenditures made 
by him and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 

Respondent’s registration under the act is suspended for a 
period of 30 months from the effective date hereof. 

A copy hereof shall be served upon the respondent by regis- 
tered mail or in person. This order shall become effective on the 
20th day after the date of this order. 


(No. 3471) 


In re HARRY C. DANIELS, d/b/a HARRY C. DANIELS AND Co. P&S 
Docket No. 1980. Decided April 15, 1953. 


Denial of Petition to Reopen Hearing 


Where respondent filed exceptions to the Hearing Examiner’s report and filed 
also an answer to the petition to reopen the hearing for the purpose of 
taking further evidence, respondent’s petition to reopen is denied for 
failure to comply with the requirements of the rules of practice under 
the act, but respondent is allowed 30 days after this order to file a brief 
or a memorandum in support of the statements of his exceptions to the 
Examiner’s report. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Mr. Sam S. Pessin of Lindauer, Lindauer & Pessin, of Belle- 
ville, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING PETITION TO REOPEN 


Following the issuance of a report by Hearing Examiner Will 
Rogers in this disciplinary proceeding under the Packers and 
Stockyards Act, 1921 (7 U.S.C. 181 et seq.), the respondent, 
through counsel, filed exceptions to the hearing examiner’s report 
and filed also a petition to reopen the hearing for the purpose of 
taking further evidence or “in the alternative in the sound dis- 
cretion of the Secretary that your petitioner be given a further 
reasonable opportunity to have a rehearing, re-argument and 
further consideration of the said matter.” 

The principal basis for the petition to reopen seems to be the 
fact that the respondent was not represented by counsel at the 
hearing and was not aware of the importance of the hearing. 

Section 202.21(a) (2) of the applicable rules of practice (9 CFR 
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201.21(a) (2)) requires that petitions to reopen hearings shall 
state briefly the nature and purpose of the evidence to be adduced 
in the event the hearing is reopened, shall show that such evi- 
dence is not merely cumulative, and shall set forth a good reason 
why such evidence was not adduced at the hearing. The petition 
to reopen fails to comply with these requirements. The respond- 
ent was afforded ample opportunity before the hearing to retain 
counsel but he chose to appear for himself. The hearing examiner 
conducted the hearing in a manner to assure the utmost fairness 
to the respondent because the respondent was not represented by 
counsel. We see no reason for granting the petition to reopen and 
the petition is denied. 

The respondent’s exceptions, however, are bare statements that 
the complainant’s evidence is improper, incompetent, etc., to sup- 
port the charges and that the respondent was improperly denied 
the opportunity to introduce certain evidence on his behalf. To 
permit the respondent to be more specific on the alleged errors 
in the hearing examiner’s report, the respondent is allowed thirty 
days after the date of this order to file a brief or memoranda in 
support of the statements in the exceptions filed. 























(No. 3472) 






In re MICHAEL W. JOYCE. P&S Docket No. 1970. Decided April 
15, 1953. 











Suspension of Registration for 18 Months — Cease and 
Desist — Unfair, Unjustly Discriminatory, and Deceptive 
Practices—Obtaining False Weights from Weighmasters— 
Making False Entries—Failing to Keep Adequate Records 







12 A.D. 341, followed. 










Messrs. Benjamin M. Holstein, Jerome S. Ducrest, and Gilbert A. Horn for 
Livestock Branch, Production and Marketing Administration. Mr. Donald 
L, Evans of Bergstrom, Evans & Nelson, of Chicago, Illinois, for re- 
spondent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
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an Order of Inquiry and Notice of Hearing issued February 21, 
1951, by H. E. Reed, Director, Livestock Branch, Production and 
Marketing Administration, United States Department of Agricul- 
ture, acting under authority delegated by the Secretary of Agri- 
culture. The respondent is an individual registered as a dealer 
under the Act and, at the times specified in the Order of Inquiry 
and Notice of Hearing, was so engaged at the Union Stock Yards, 
Chicago, Illinois, a stockyard posted under the act. 

The Order of Inquiry and Notice of Hearing charges (1) that 
on or about certain specified dates and at divers other times dur- 
ing the year 1950 the respondent caused weighmasters employed 
by the stockyard company, by means of cash payments or other 
compensation given to them, to weigh his hogs at more than their 
true weights and to issue scale tickets bearing such false weights; 
(2) that the false scale tickets so issued became part of the records 
of the respondent, the stockyard company, and the market agen- 
cies through which the hogs were sold; (3) that the respondent’s 
books and records did not disclose all expenses incurred by him 
in his business at the stockyard during the years 1949 and 1950; 
and (4) that the respondent failed to disclose in his 1949 annual 
report all of the expenditures incurred by him in his business. 

The respondent filed an answer in which he admitted the juris- 
dictional allegations, denied each and every charge made in the 
Order of Inquiry and Notice of Hearing, and moved to strike said 
Order of Inquiry and Notice of Hearing or, in the alternative, 
moved for a bill of particulars and an oral hearing. Complainant 
on July 27, 1951, filed a ‘“‘“Reply to Respondent’s Prayer for a Bill 
of Particulars and Motion to Strike.” 

John J. Curry, Office of Hearing Examiners, United States 
Department of Agriculture, was assigned as examiner in the pro- 
ceeding and presided at the hearing. The respondent was repre- 
sented by Donald Evans of Bergstrom, Evans and Nelson, Chicago, 
Illinois. Benj. M. Holstein, Jerome Ducrest, and Gilbert A. Horn, 
Office of the Solicitor, U. S. Department of Agriculture, appeared 
as counsel for the complainant. The hearing began in Chicago on 
September 13, 1951, and with intervening recesses, was concluded 
on January 28, 1952. 

At the hearing two former weighmasters testified that the re- 
spondent asked them to overweigh his hogs, that they did so, and 
that the respondent paid them in cash for doing so (pp. 3-44). 


James M. Burns testified that he was stationed at scale C-11 
in the hog division of the stockyard in August and September, 
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195U; that C-11 was the only scale to which he was assigned in 
the hog division during that year; that on the first occasion he 
weighed hogs being sold by the respondent in 1950, the respond- 
ent came into the scalehouse and requested him to overweigh the 
hogs by a specified amount and he did so; that he overweighed 
hogs being sold by the respondent on two or three occasions during 
the period he was at scale C-11 in 1950; that he never gave the 
respondent weight when the respondent did not request it; and 
that the respondent personally made two cash payments to him 
in the scalehouse for such overweights (pp. 3-10, 18). John J. 
Miller testified that he was assigned to scale C-11 in the hog di- 
vision during the last two weeks in August, the last week in Octo- 
ber, and the first week in November, 1950; that was just prior 
to the first time he weighed a draft of hogs being sold by the 
respondent in 1950, the respondent told him that if he would add 
weight to the draft, the respondent would pay him therefor; that 
he did overweigh the draft; that on seven other occasions during 
his assignments at scale C-11 in 1950 the respondent requested 
him to overweigh hogs and he did so by amounts ranging from 
100 to 300 pounds; that the respondent personally paid him $20.00 
in August and $12.00 in October for overweights so given; and 
that the respondent did not pay him in November (pp. 21-44). 

The complainant also introduced weight records made by a con- 
cealed, automatic weight recording machine attached to the scales 
in order to show, by comparison with the scale tickets, the amount 
of weight alleged to have been added in each of the transactions 
set forth in the Order of Inquiry (Complainant’s Exhibits 5-14B, 
inclusive). 

The parties stipulated and agreed that the testimony of Frank 
M. Flynn, Vern C. Kennedy, John S. Porcaro, Donald R. Jones, 
Charles L. Richard, H. O. Hem, and Foster V. Waltz, beginning 
on page 9, line 10, and ending at page 367, line 18, of the tran- 
script of testimony in the proceeding In re Joseph P. Kelly, P. & 
S. Docket No. 1926, and In re Edward Kennedy, P. & S. Docket 
No. 1927, and the testimony of Charles L. Richard beginning at 
page 1747 and ending at page 1764 of the transcript of testimony 
in the proceeding entitled In re Richard W. Arnold, P. & S. Docket 
No. 1933, was adopted by references and made a part of the evi- 
dence in the present proceeding. The parties further stipulated 
and agreed that the above mentioned testimony was to have the 
same force and effect as if the witnesses involved had been called 
and had given their testimony in person, and that objections made 
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thereto at the time said testimony was given were not waived by 
such incorporation (pp. 202-204). Such testimony was not physic- 
ally copied into the record of the instant proceeding. 

Frank M. Flynn, General Superintendent of the stockyard com- 
pany, described the typical stockyard scale, its operation, instruc- 
tions given to weighmasters, and routine weighing procedure in- 
cluding the execution of scale tickets. He also testified that stock- 
yard scales were periodically tested under Government supervision 
and so maintained as to insure accuracy (Kelly-Kennedy Trans- 
script, pp. 11-56; Complainant’s Exhibits 1 and 2). Mr. Flynn 
and John S. Porcaro, Assistant General Superintendent of the 
stockyard company, testified as to the circumstances surrounding 
the installation of automatic weight recording machines which 
were attached to certain hog scales in the stockyard (Kelly-Ken- 
nedy Transcript, pp. 58-71; 113-118; 171-183). 

Vern C. Kennedy, President of the Streeter-Amet Company, 
manufacturer of the automatic recorders, described the function, 
purpose, accuracy, principles of operation and method of instal- 
lation of the machines (Kelly-Kennedy Transcript, pp. 130-170; 
Complainant’s Exhibits 3 and 4). 

Donald R. Jones, chief draftsman for the Streeter-Amet Com- 
pany, testified that he planned and personally supervised the in- 
stallation of the recorders and the periodic servicing and testing 
of the machines and removal of the tape record which they made 
(Kelly-Kennedy Transcript, pp. 188-197). 

The parties stipulated as to the identity of the tape records 
removed from scales C-4, C-5, and C-11 at the stockyard, and 
such tape records were admitted in evidence (pp. 203-204, 206; 
Complainant’s Exhibits 15-22, inclusive). 


Charles L. Richard, supervisor of scales and weighing in the 
Packers and Stockyards Division, testified that he organized, sup- 
ervised and reviewed the assembling of the weighing data and its 
compilation in exhibit form. He described the method by which 
the data on the scale tickets were co-related and compared with 
the data on the tape record made by the automatic recorders. He 
also described weighing practice and procedure, analyzed the tape 
records, and explained the effect which certain techniques in 
weighing or variations therefrom would have upon the tape record 
(pp. 59-164, Complainant’s Exhibits 5-14B, inclusive; Kelly-Ken- 
nedy Transcript, pp. 324-367). 

The parties stipulated and agreed that the respondent was the 
owner of the livestock described in the scale tickets listed in the 
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Order of Inquiry, and that such animals were sold by or for the 
respondent for the prices indicated in Complainant’s Exhibit 23 
(p. 203). 

Melvin C. Smith, an accountant in the Chicago office of the 
Packers and Stockyards Division, identified Complainant’s Exhibit 
23, which he prepared, showing that $433.69 accrued to the re- 
spondent as a result of the weight alleged to have been added over 
and above the correct weight of the hogs in the transactions set 
forth in the Order of Inquiry (pp. 167-168). He also identified 
Complainant’s Exhibit 29, which he prepared from information 
contained in the respondent’s annual report for 1950 (Complain- 
ant’s Exhibit 30), summarizing the respondent’s dealer operations 
for that year (pp. 184-186). 

The respondent testified that he never requested or paid for 
overweight ; that so far as he knows he never received overweight; 
and that he never received any complaint from the purchasers of 
the hogs with respect to the weights thereof (pp. 215-236). He 
maintained that most of the dealers, including himself, and the 
buyers are able to guess the weight of a load of hogs very accur- 
ately (pp. 209-215). 

H. O. Hem, a scale engineer, offered expert testimony for the 
respondent to the effect that, for various reasons which he de- 
scribed, the automatic type of weight recorder such as the Street- 
er-Amet machine, might not be as accurate as the beam type scale 
in use at the stockyard (Kelly-Kennedy Transcript, pp. 209-274). 
Foster V. Waltz, who was formerly active in the field of designing 
and building scales, testified similarly (Kelly-Kennedy Transcript, 
pp. 274-320). 

Melvin C. Smith testified for the complainant that he had exam- 
ined the respondent’s books and records as kept for the respond- 
ent by C. E. Nixon & Company and found no entries of payments 
made to weighmasters during 1950 (pp. 168-171; Complainant’s 
Exhibits 24 and 24A). 

The complainant introduced a certified copy of the respondent’s 
1949 income tax return (Complainant’s Exhibit 27). This showed 
business expenditures of $1480.00 which were not shown in the 
respondent’s books and records for 1949 or in his annual report 
for that year (pp. 172-184; Complainant’s Exhibits 25-28, inclu- 
sive). 

Following the hearing, the complainant and the respondent filed 
suggested findings of fact, conclusions and order. The hearing 
examiner issued a report recommending that the respondent be 
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found to have violated the act as charged except as to the charges 
of filing a false annual report in 1949 and failing to keep adequate 
records in 1949. A copy of the report was served upon the re- 
spondent, The respondent did not file exceptions. 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois (hereinafter called 
the stockyard), operated by the Union Stock Yard & Transit Com- 
pany of Chicago (hereinafter called the stockyard company), was 
at all times hereinafter mentioned a posted stockyard subject to 
the provisions of the Packers and Stockyards Act, 1921, as 
amended (7 U.S.C. 181-229). 


2. Michael W. Joyce, the respondent, was at all times herein- 
after mentioned and is now registered with the Secretary of Agri- 
culture as a dealer buying and selling hogs for his own account. 


8. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the stockyard company and located in the stock- 
yard, and such scales are operated by weighmasters employed by 
the stockyard company. It is the duty of such weighmasters to 
determine the correct weight of livestock being bought or sold 
and to record such correct weight in printed form on a scale ticket 
issued by the stockyard company. The weight thus recorded on the 
scale ticket determines the total sum which the buyer of the live- 
stock pays to the seller. 


4. On or about the dates listed below and at various other 
times during 1950, the respondent requested James M. Burns and 
John J. Miller, weighmasters employed by the stockyard company, 
to add weight to certain drafts of hogs owned by him which were 
about to be weighed for purposes of sale for the respondent’s 
account. Pursuant to such requests, such weighmasters weighed 
such drafts of hogs at more than their correct weights and issued 
scale tickets on behalf of the stockyard company which, in each 
case, showed a weight greater than the correct weight thereof. 
The pertinent data concerning five of such transactions are as 
follows: 
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5. On or about the dates listed in the tabulation below, various 
weighmasters employed by the stockyard company, weighed drafts 
of hogs owned by the respondent and being sold for his account 
at more than their correct weights and issued scale tickets on 
behalf of the stockyard company which, in each case, showed a 
weight greater than the correct weight thereof. The pertinent 
data pertaining to each such transaction are as follows: 
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6. On or shortly after the occasions referred to in Finding 4, 
the respondent gave cash payments to the respective weighmas- 
ters above named, which payments were intended by the respond- 
ent and accepted by the weighmasters as compensation for the 
weight added to each draft as described in Finding 4. 


7. During 1950 automatic weight recording machines manu- 
factured by the Streeter-Amet Company were installed on cer- 
tain stockyard scales in order to check the accuracy of weights 
being printed by weighmasters on scale tickets. The installation 
of such recorders was accomplished secretly, and their presence 
was known only to certain officials of the Streeter-Amet Company 
and to officials of the stockyard company and the Livestock Branch, 
Production and Marketing Administration, United States Depart- 
ment of Agriculture, and was unknown to any of the weighmas- 
ters or to the dealers or commission men doing business in the 
stockyard. These recorders determined the weight on the scale 
platform automatically, without regard to any manipulation by 
the weighmaster or any movement of the balance ball or the poise 
on the weighbeam of the stockyard scale and, when actuated by 
the pressing of an electric button located in the scale house, re- 


corded such weight upon a paper tape. The weight values recorded 
on such tape represented the total or gross weight on the scale 
platform at the instant the signal bell button was pressed — that 
is, the weight of the livestock plus the weight of the dead load on 
the platform. The automatic recorder, unlike the stockyard scale, 
was not rebalanced periodically during the day to compensate for 
the dead load changes. 


8. During 1950 the scales in use at the stockyard were beam 
type scales equipped with balance indicators which visibly indi- 
cate when the scale, empty or loaded, is correctly balanced. When 
empty, the scale is correctly balanced when the poise assembly is 
at the zero position and the indicator is at the central position 
on the indicator target. Similarly, a load of livestock is correctly 
balanced and weighed when the poise assembly is moved to such 
position on the weighbeam that the indicator is at the central posi- 
tion on the indicator target. Printing of the correct weight value 
is then accomplished by inserting the scale ticket in a slot of the 
poise assembly and, without moving the poise assembly from its 
position, operating a printing lever which presses the scale ticket 
against metal type numerals on the weighbeam. Thus the weight 
value printed on the scale ticket is determined entirely by the posi- 
tion of the poise assembly on the weighbeam and is not affected 
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by the amount of load on the scale platform. The false and incor- 
rect weight values described in paragraphs 4 above were recorded 
when the weighmaster, after having balanced the weighbeam to 
determine the correct weight of the load, intentionally moved the 
poise assembly to a position indicating a greater weight value 
before operating the printing lever. Pawls attached to the poise 
assembly and engaging notches in the weighbeam prevent acci- 
dental movement of the poise assembly from its position. 

9. During the year 1950 the price per hundredweight at which 
the respondent purchased hogs exceeded the price per hundred- 
weight at which he sold them and the respondent would have sus- 
tained a loss of $1,247.12 in his operations if it were not for the 
fact that the weight of the hogs at the time of sale, as shown by 
scale tickets, exceeded their weight at the time of purchase by 
the respondent. 

10. The original of each scale ticket referred to in Finding 4 
was retained among the records of the stockyard company in the 
usual course of business. Information on such scale tickets was, 
in the usual course of business, incorporated in the respondent’s 
own records, and in those cases where the respondent sold the hogs 
through a market agency, a copy of each such scale ticket became 
a part of the records of such market selling agency. The respond- 
ent had operated as a dealer at the stockyard for approximately 
nine years and these facts were known to him. 

11. The respondent’s transactions as a dealer at the stockyard 
were recorded and his books and records were kept by C. E. Nixon 
& Company, a market agency at the stockyard. Such books and 
records were examined by employees of the Packers and Stock- 
yards Division, but did not reflect any of the payments made to 
weighmasters during the year 1950 as described in Finding 6 
above. The respondent was aware of the fact that his books and 
records for 1950 did not disclose such payments. 


CONCLUSIONS 


While the respondent filed no exceptions to the hearing exam- 
iner’s report, he urged in proposed findings that the complainant 
had not met the burden of proof requirements of the Administra- 
tive Procedure Act, 5 U.S.C. § 1006(c), because the testimony of 
the weighmasters was indefinite and because the falsity of scale 
tickets as disclosed by the tape records of the Streeter-Amet ma- 
chine was not shown to be within the knowledge of the respondent. 
The summary of the testimony of the two former weighmasters 
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given in the Preliminary Statement discloses that their evidence 
was sufficiently definite. That they were unable to remember all 
the precise details such as the dates, exact amounts of weight 
added, the buyers, etc., is not surprising since weighmasters weigh 
hundreds of transactions daily. The weighmasters testified that 
they weighed falsely upon solicitation from the respondent and 
were paid by the respondent for doing so. The respondent denies 
any such activities. The hearing examiner who saw the witnesses 
testify believed the weighmasters and we find no reason to over- 
rule his opinion.* 

Moreover, documentary evidence of the five transactions listed 
in Finding of Fact 4 supplies independent evidence of false weigh- 
ings and supports the testimony of the two former weighmasters 
that they weighed falsely and were paid therefor by the respond- 
ent. The weight of the evidence is that these tape records as inter- 
preted were reliable indicators of the true weights of the live- 
stock and comparison of the tape records with the scale tickets 
shows clearly that the weights impressed upon the scale tickets 
were false. 

As to the other five transactions listed in Finding of Fact 5, 
there was no testimony from former weighmasters Knade, Quinn, 
and Finnegan concerning these transactions and no testimony to 
the effect that they were paid by the respondent to weigh falsely. 
The violation alleged is the engaging in or using the illegal prac- 
tice of paying weighmasters to get false weights. While it is true 
that the evidence shows these weights to be false and that other 
weighmasters were paid to give false weights, a leap to the find- 
ing or conclusion that these three weighmasters were also paid 
seems unwarranted and we refrain from doing so. The evidence 
supporting Finding of Fact 5 does, however, corroborate the testi- 
mony of the weighmasters to the extent that it shows false weigh- 
ing in transactions of the respondent. 

Accordingly, it has been established that the respondent in 
soliciting and paying weighmasters to weigh falsely “engaged in 
or used an unfair, unjustly discriminatory, or deceptive practice 
or device” in violation of section 312(a) of the act.? The wilful 
causing of the making of false records, namely the false scale 


1 Such decisions as N.L.R.B. v. Universal Camera Corp., 190 F.(2d) 429 (C.C.A. 2d, 1951), 
seem to stand for the proposition that a hearing examiner should not ordinarily be over- 
ruled on a finding of fact that depends upon the credibility of witnesses. 

2 This is not a criminal proceeding and for answers to the respondent's general attitude 
that it should be handled procedurally as such, see decisions on cases similar to this in 
October 1952 such as In re Brodie, 11 A.D. 860. 
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tickets, was a violation of section 402 of the act which incorpor- 
ates section 10 of the act establishing the Federal Trade Commis- 
sion. The respondent has been engaged in business for years on 
the stockyard and knew that the scale tickets and copies consti- 
tuted records of his own, any commission firm involved and the 
stockyard company. The failure of the respondent to make and 
keep records of his payments to weighmasters in 1950 is a viola- 
tion of section 401 of the act. The charges concerned with 1949, 
that is the charge of filing a false annual report and failing to 
keep proper records in 1949, were dropped by the complainant 
after hearing for lack of sufficient evidence. 

Of course all objections, exceptions, etc., of the respondent not 
specifically discussed that may be inconsistent with this decision 
and order are overruled or considered to be without controlling 
merit. 


ORDER 
The respondent shall cease and desist from: 
(1) Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of obtaining false weights from weighmasters at 


any posted stockyard; and 

(2) Making or causing to be made false entries in his accounts, 
records and memoranda of any person subject to the provisions 
of the Packers and Stockyards Act. 

The respondent shall keep such accounts, records and memor- 
anda as will fully and correctly disclose all transactions involved 
in his business at the stockyard, including cash expenditures made 
by him, and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 

Respondent’s registration under the act is suspended for a 
period of 18 months commencing on the effective date of this order. 

A copy hereof shall be served upon the respondent by registered 
mail or in person. Except as to service, this order shall become 
effective on the 20th day after the date of this order. 
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(No. 3473) 


In re THE LICENSEES OPERATING AS COMMISSION MERCHANTS IN 
THE DESIGNATED AREA OF NEW YORK CITY, NEW YorRK. P&S 
Docket No. 1146. Decided April 16, 1953. 


Continuation of Rates and Charges 
12 A.D. 326, followed. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Mr. Milton E. Sahn of Bernhardt, Sahn, Shapiro & Epstein, 
of New York, New York, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued on 
March 11, 1952 (12 A.D. 238), continuing in effect to and includ- 
ing June 1, 1953, the commission charges authorized by an order 
issued on March 29, 1951 (10 A.D. 351). 

By their petition filed on March 31, 1953, the respondents re- 
quest that an order be issued “making permanent the order of 
March 29, 1951, as to rates and commissions with leave to the re- 
spondents to apply for increased rates or commissions at any 
future time.” 

The Livestock Branch, Production and Marketing Administra- 
tion, by its attorney, filed an answer to respondents’ petition rec- 
ommending that the currently authorized commission charges be 
continued in effect to and including June 1, 1955, unless changed 
or extended by further order before that date. 

Prior to the issuance of the order of March 29, 1951, authoriz- 
ing the current commission charges, notice of the petition therefor 
was given to the public and opportunity was provided for in- 
terested persons to be heard in the matter. Inasmuch as the 
present petition does not involve an increase of rates and charges 
lawfully prescribed by the Secretary or new rates and charges 
for services not heretofore covered by order, it is found that fur- 
ther notice and public procedure on this order are unnecessary. 

Inasmuch as the parties are agreed that the currently author- 
ized commission charges should be continued, such charges, as 
set forth in the order of March 29, 1951, are continued in effect 
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to and including June 1, 1955, unless changed or extended by 
further order before that date. 

The respondents shall (1) keep accurate and detailed records 
of expenditures for “business getting and maintaining,” and (2) 
furnish, on or before May 1, 1954, and 30 days before the expira- 
tion date of this order, operating statements showing information 
with respect to revenues and expenses similar to the operating 
statements attached to and made a part of respondents’ petition 
filed on November 13, 1950, which operating statements shall be 
modified to show the breakdown of expenses for “business getting 
and maintaining.” 

The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire that it become effective 
upon the expiration of the order of March 11, 1953. 

This order shall become effective on June 2, 1953, and remain 
in effect to and including June 1, 1955, unless changed or extended 
by further order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3474) 


In re H. F. HOCKETT, DELOSS HOCKETT, AND HARRY D. TURNER, 
PARTNERS, d/b/a GILLETTE LIVESTOCK EXCHANGE. P&S Docket 
No. 2044. Decided April 17, 1953. 


Suspension of Registration for 60 Days—Cease and Desist 
—Wilful Violations of Act—Misuse of Funds—Inadequate 
Records—Default 


Where respondents admitted the material facts set out in the Order of Inquiry 
and Notice of Hearing, and waived the right to an oral hearing by failing 
to file an answer or requesting an oral hearing, respondents are ordered 
to cease and desist from wilfully violating the act by misusing funds 
received as proceeds from the sale of livestock consigned to them for 
sale on a commission basis; and respondents are ordered to keep adequate 
accounts, books and records; and their registration under the act is sus- 
pended for a period of 60 days from the effective date of this order. 


Mr. Jerome S. Ducrest for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Earl J. Smith, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
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yards Act, 1921, as amended (7 U.S.C. 181 e¢ seq.), initiated by 
an order of inquiry and notice of hearing filed by the Director 
of the Livestock Branch, Production and Marketing Administra- 
tion, United States Department of Agriculture, and served on the 
respondents on November 13, 1952. No answer has been filed or 
oral hearing requested. Therefore, under the rules of practice ap- 
plicable to proceedings under the act (9 CFR 202.9), the respond- 
ents are deemed to have admitted the material facts set out in the 
order of inquiry and waived the right to an oral hearing. Hearing 
Examiner Earl J. Smith issued a report recommending that the 
respondents be found to have violated the act as charged. A copy 
of the report was served upon the respondents. No exceptions were 
filed. 


FINDINGS OF FACT 


1. The Gillette Livestock Exchange, Gillette, Wyoming, here- 
inafter referred to as the stockyard, was at all times mentioned 
herein a posted stockyard subject to the provisions of the act. 


2. Respondents are registered with the Secretary as a market 
agency to sell livestock on a commission basis and as a dealer to 
buy and sell livestock for their own account, at the stockyard, and 
at the times of the transactions hereinafter referred to were so 
registered. 


8. Respondents, at the stockyard, during the months of August 
and September, 1952, used funds received as proceeds from the 
sale of livestock consigned to them for sale on a commission basis 
for purposes of their own and purposes other than the payment 
of lawful marketing charges and the remittance of net proceeds 
to shippers, thereby endangering the faithful and prompt account- 
ing therefor and payment of the portions thereof due the owners 
or consignors, in that: 

(a) Respondents on August 30, 1952, had a shortage of $46,- 
718.99 in their custodial account. As of that date the custodial 
account was overdrawn by $15,088.35, the bank (Stockmen’s Bank, 
Gillette, Wyoming) held an outstanding note for $6,021 payable 
out of said account, and respondents had checks outstanding 
amounting to $161,450.84 drawn on the account. To offset such 
outstanding checks and note and the bank overdraft, respondents 
had only $135,841.20 in “deposits in transit.” 

(b) Respondents on September 12, 1952, had a shortage of 
$56,318.01 in their custodial account. As of that date the custodial 
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account was overdrawn by $2,499.01 and respondents had out- 
standing checks amounting to $209,907.58 drawn on said account. 
To offset such outstanding checks and bank overdraft, respondents 
had only $156,089.58 in “deposits in transit.” 


4. Respondents, during the period January 1 through Septem- 
ber 15, 1952, failed to keep accounts and records that fully and 
correctly disclosed all transactions in their business as a market 
agency and dealer in that: 


(a) Respondents’ books and records failed to show respond- 
ents’ true and correct financial condition. 


(b) Respondents failed to maintain full and complete records 
in connection with the receipt, handling and disbursement of ship- 
pers’ proceeds funds. 


(c) Respondents’ books and records were inadequate and in- 
complete in that the true nature of respondents’ market agency 
and dealer operations were not ascertainable therefrom. Regular 
bookkeeping entries were not made in respondents’ books and 
records during the entire period from January 1 through Septem- 
ber 15, 1952. 


CONCLUSIONS 

By reason of the facts set out in Finding of Fact 3, respondents 
have wilfully violated sections 304, 307 and 312(a) of the act and 
sections 201.40 and 201.41 of the regulations. 

By reason of the facts set out in Finding of Fact 4, the respond- 
ents have wilfully violated section 401 of the act and section 10 
of an act entitled ““An Act to Create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” which 
section is incorporated in and made a part of the Packers and 
Stockyards Act, 1921, by virtue of the provisions of section 402 
of the latter act. 


ORDER 


Respondents shall cease and desist from making such use or dis- 
position of funds received as proceeds from the sale of livestock 
handled on a commission basis as would in any manner endanger 
or impair the prompt and faithful accounting therefor and pay- 
ment of the portion thereof due owner or consignors of livestock 
or other persons having an interest therein. 

Respondents shall keep such accounts, records, and memoranda 
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as will fully and correctly disclose all transactions involved in 
their business. 

Respondents’ registration under the act is suspended for a 
period of sixty days from the effective date hereof. 

This order shall become effective on the sixth day after service 
thereof. Copies hereof shall be served upon the parties by regis- 
tered mail or in person, 


(No. 3475) 


In re CLYDE FARMER. P&S Docket No. 2043, Decided April 20, 
1953. 


Suspension of Registration for 30 Days—Cease and Desist 
—Unfair, Unjustly Discriminatory, and Deceptive Prac- 
tices—Consigning Livestock for Sale on Commission Basis 
to Market Agencies under Fictitious Names—Engaging in 
Business without Registration under Act—Purchasing Live- 
stock for Account of Unregistered Partnership for Specula- 
tive Purposes—Failing to Keep Adequate Accounts, Records 
and Memoranda—Default 


Where respondent admitted the material facts set out in the Order of Inquiry 
and Notice of Hearing, and waived the right to an oral hearing by fail- 
ing to file an answer or requesting an oral hearing, respondent is ordered 
to cease and desist from engaging in the unfair, unjustly discriminatory, 
and deceptive practices by consigning livestock for sale on a commission 
basis to various market agencies under fictitious names; engaging in 
business as a dealer without registration and without furnishing a bond 
as required by the act and regulations thereunder; purchasing livestock 
for account of unregistered partnership for speculative purposes; and 
respondent is ordered to keep proper books and records; and his registra- 
tion is suspended for a period of 30 days from the effective date of this 
order. 


Mr. Jerome S. Ducrest for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Earl J. Smith, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated by 
an Order of Inquiry and Notice of Hearing filed by the Director 
of the Livestock Branch, Production and Marketing Administra- 
tion, United States Department of Agriculture, and served on the 
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respondent on November 25, 1952. No answer has been filed or 
oral hearing requested. Therefore, under the rules of practice 
applicable to proceedings under the act (9 CFR 202.9), the re- 
spondent is deemed to have admitted the material facts set out in 
the Order of Inquiry and waived the right to an oral hearing. 
Hearing Examiner Earl J. Smith issued a report recommending 
that the respondent be found to have violated the act as charged. 
A copy of the report was served upon the respondent but no excep- 
tions were filed. 


FINDINGS OF FACT 


1. The Tulsa Stockyards, Tulsa, Oklahoma, hereinafter re- 
ferred to as the stockyard, was at all times mentioned herein a 
posted stockyard subject to the provisions of the act. 

2. Respondent currently is registered with the Secretary as a 
market agency to buy and sell livestock on a commission basis and 
as a dealer to buy and sell livestock for his own account, at the 
stockyard. At the times of the transactions of respondent herein- 
after referred to, respondent was registered as a dealer only. 

3. Respondent, at the stockyard, on or about the dates and in 
connection with the transactions listed below and at divers other 
times during the period from July 1 through Decemberber 31, 
1951, engaged in the business of buying cattle on a commission 
basis for Lee Rathbun of Mermac, Oklahoma, and Rudy Schindler 
of Norfolk, Nebraska, and Webster City, Iowa, without being 
registered with the Secretary as a market agency and furnishing 
bond as required by the act and the regulations: 


Date of Purchase No. of Head of Person for Commission 
1951 Cattle Purchased Whom Purchased Collected 
July 18 37 Lee Rathbun $ 37.00 
July 25 50 Lee Rathbun 50.00 
Aug. 1 47 Lee Rathbun 47.00 
Aug. 6 48 Rudy Schindler 53.39 
Aug. 7 47 Rudy Schindler 53.29 
Aug. 8 43 Lee Rathbun 42.00 
Aug. 9 45 Rudy Schindler 53.81 
Aug. 13 51 Rudy Schindler 56.34 
Aug. 15 73 Lee Rathbun 73.00 
Aug. 15 89 Rudy Schindler 54.57 
Aug. 20 50 Rudy Schindler 56.85 
Aug. 22 249 Rudy Schindler 283.63 
Aug. 27 58 Rudy Schindler 63.85 
Aug. 29 62 Rudy Schindler 83.65 
Aug. 30 94 Lee Rathbun 94.00 


Sept. Rudy Schindler 141.48 
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Date of Purchase 


1951 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Nov. 
Nov. 
Dec. 
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Person for 
Whom Purchased 
Lee Rathbun 
Lee Rathbun 
Rudy Schindler 
Rudy Schindler 
Lee Rathbun 
Rudy Schindler 
Rudy Schindler 
Rudy Schindler 
Lee Rathbun 
Rudy Schindler 
Rudy Schindler 
Lee Rathbun 
Rudy Schindler 
Lee Rathbun 
Rudy Schindler 
Rudy Schindler 
Rudy Schindler 
Lee Rathbun 
Rudy Schindler 
Rudy Schindler 
Lee Rathbun 
Lee Rathbun 
Rudy Schindler 
Rudy Schindler 
Lee Rathbun 
Rudy Schindler 
Lee Rathbun 
Lee Rathbun 
Lee Rathbun 


No. of Head of 
Cattle Purchased 


Commission 
Collected 

81.00 
26.00 
81.97 
143.44 
135.00 
80.70 
83.85 
94.89 
$ 61.00 
77.17 
85.83 
134.00 
49.98 
154.00 
55.69 
82.94 
57.56 
64.00 
49.97 
56.83 
82.00 
10.00 
57.93 
62.38 
87.00 
83.42 
42.00 
62.00 
23.00 


4. Respondent, as a member of a trading partnership, at the 
stockyard, on or about the dates and in connection with the sales 
transactions listed below and at divers other times during the 
months of September, October, and November, 1951, consigned 
livestock for sale on a commission basis to various market agen- 
cies under assumed, false, fictitious or otherwise incorrect names 
and, in connection with the receipt and sale of such consigned live- 
stock, caused the stockyard to issue drive-in and scale tickets and 
the said market agencies to issue accounts of sale showing said 
assumed, false, fictitious or otherwise incorrect names, copies of 
which were made a part of the records of the stockyard and the 
market agencies, respectively : 


Date 
1951 


Sept. 24 


Oct. 


1 


No. and Species 


Market Agency 
Through 
Which Sold 
Hyatt & Ward 
Hyatt & Ward 


of Livestock 
1 steer 
11 mxd. 


Name or 


Designation Under 
Which Consigned 


Tucker 
Bart Jones 





Date 

1951 
Oct. 
Oct. 
Oct. 
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No. and Species 
of Livestock 
13 steers 
1 steer 
2 cattle 


Market Agency 


Through 

Which Sold 
American 
Hyatt & Ward 
Hyatt & Ward 
American 


Name or 


Designation Under 


Which Consigned 
Bart Jones 
Jim Albright 
Jim Albright 
Jim Albright 


Oct. 1 cattle 
Oct. 82 mxd. 

Oct. 3 cattle 
Oct. 2 cattle 
Oct. 2 calves 
Oct. 48 mxd. 

Oct. 1 cattle 
Oct. 1 steer 

Oct. 14 mxd. 

Oct. 
Oct. 
Nov. 
Nov. 
Nov. 
Nov. 
Nov. 
Nov. 


Bart Jones 
Bart Jones 
Bill Teague 
Bill Teague 
Jim Reed 
Jim Reed 
Teague 
Jim Sloan 
Jim Sloan 
Jim Sloan 
Teague 

Bill Tigg 
Teague 

Jim Jones 
Jim Jones 
Jim Jones 
Jim Jones 
Jim Smith 


Hyatt & Ward 
Hyatt & Ward 
Hyatt & Ward 
Hyatt & Ward 
Hyatt & Ward 
Hyatt & Ward 
Hyatt & Ward 
Hyatt & Ward 
Hyatt & Ward 
Hyatt & Ward 
Hyatt & Ward 
Jarboe 

Hyatt & Ward 
Hyatt & Ward 
American 
Hyatt & Ward 
Nov. Jarboe 

Nov. Jarboe 


Said trading partnership was not registered with the Secretary 
as a dealer and was not bonded as required by the act and the 
regulations. 


5. Respondent, as a member of a trading partnership, at the 
stockyard, on or about the dates and in connection with the trans- 
actions listed below and at divers other times during the months 
of September, October, and November, 1951, purchased livestock 
for the account of such partnership for speculative purposes with- 
out such partnership being registered with the Secretary and fur- 
nishing bond as required by the act and the regulations: 

Market Agency from 


Which Purchased 
American 


Own oA ce & & & 


Date No. and Species 
1951 of Livestock 
Sept. 17 2 calves 

1 heifer 

4 steers 

1 calf 

2 steers 

1 steer 

2 calves 
10 cattle 

1 heifer 

2 steers 

1 cattle 


Sept. 18 American 
American 
American 
American 


Sept. 19 
Sept. 20 
Sept. 24 


Sept. 25 American 
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No. and Species Market Agency from 
of Livestock Which Purchased 
6 steers American 
1 calf 
2 cattle American 
10 steers 
1 
1 


1 calf 

2 steers Jarboe 

3 steers American 
cattle Tulsa 

4 cattle American 
cattle American 

1 bull 

5 cattle Jarboe 

1 cattle Jarboe 

2 cattle National 

8 cattle National 


Oct. 
Oct. 


cattle Jarboe 

cattle American 
steer American 
cattle American 


steers 

cattle American 
steer 

steer National 
steer Oklahoma 
heifers Jarboe 


; 5 
Oct. 5 
1 
1 
4 
x 
1 
1 
. 
2 
4 steers 
4 
8 
9 
2 
4 
2 
4 
3 


Oct. 
Oct. 


Oct. 


Oct. 
Oct. 
Oct. 


cattle National 
cattle Hyatt & Ward 
cattle National 
cattle Hyatt & Ward 
cattle National 
cattle Hyatt & Ward 
Nov. cattle National 
Nov. 23 cattle Hyatt & Ward 
6. (a) Respondent, at the stockyard, on or about August 6, 
1951, consigned 18 cattle to the Hyatt & Ward Live Stock Com- 
mission Company for sale on a commission basis under the as- 
sumed, false, fictitious or otherwise incorrect name of “Jim 
Smith,” and, in connection with the “sale”of such cattle, caused 
said market agency to issue an account of sale showing said name 
of “Jim Smith” as the seller of the livestock instead of the name 
of the respondent and to make a copy of such false and incorrect 
account of sale a part of its accounts and records. Respondent 
“purchased” 13 of said 18 cattle under the name or designation 
of ‘“‘Natl-Farmer” and used them to fill part of the purchase order 
of August 6, 1951, for Rudy Schindler of Webster City, Iowa, 


Nov. 
Nov. 
Nov. 
Nov. 
Nov. 
Nov. 
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listed in Finding of Fact 3 hereof; and, in accounting to said 
Rudy Schindler, failed to disclose that the said 13 cattle were 
owned by respondent. 

(b) Respondent, at the stockyard, on or about August 15, 
1951, consigned 10 steers to the Hyatt & Ward Live Stock Com- 
mission Company for sale on a commission basis under the as- 
sumed, false, fictitious or otherwise incorrect name of “Sam 
Jones,” and, in connection with the ““sale” of such steers, caused 
the said market agency to issue an account of sale showing said 
name of “Sam Jones” as the seller of the livestock instead of the 
name of the respondent and to make a copy of such false and incor- 
rect account of sale a part of its accounts and records. Respondent 
“purchased” the said 10 steers under the name or designation of 
“Farmer #2” and used them to fill part of the purchase order of 
August 15, 1951, for Rudy Schindler of Norfolk, Nebraska, listed 
in Finding of Fact 3 hereof; and, in accounting to said Rudy 
Schindler, failed to disclose that the 10 steers were owned by re- 
spondent. 

7. Respondent, during the year 1951, failed to keep accounts 
and records that fully and correctly disclosed all transactions in 
his business as a market agency and dealer in that: 

(a) Respondents book’s and records failed to show the pur- 
chase and sale price of livestock bought and sold by respondent. 

(b) Respondent failed to record certain business items in his 
ledger. Debit items in the journal such as personal withdrawals, 
telephone and telegraph expenses and trading losses were merely 
offset and checked off against credit items such as buying commis- 
sions and trading profits. 

(c) Respondent’s books and records failed to segregate prop- 
erly his market agency operations from his dealer operations. 


CONCLUSIONS 


By reason of the facts set out in Finding of Fact 3, respondent 
has wilfully violated section 303 and 312(a) of the act and sections 
201.10 and 201.27 of the regulations. 

By reason of the facts set out in Findings of Fact 4 and 5, re- 
spondent has wilfully violated sections 303 and 312(a) of the act, 
sections 201.10 and 201.27 of the regulations, and section 10 of an 
act entitled ““An Act to Create a Federal Trade Commission, to 
define its powers and duties, and for other purposes,” which section 
is incorporated in and made a part of the Packers and Stockyards 
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Act, 1921, by virtue of the provisions of section 402 of the latter 
act. 

By reason of the facts set out in Finding of Fact 6, respondent 
has wilfully violated sections 307 and 312(a) of the act, section 
201.44 of the regulations, and section 10 of an act entitled “An Act 
to Create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” which section is incorporated in 
and made a part of the Packers and Stockyards Act, 1921, by 
virtue of the provisions of section 402 of the latter act. 

By reason of the facts set out in Finding of Fact 7, respondent 
has wilfully violated section 401 of the act and section 10 of an act 
entitled “An Act to Create a Federal Trade Commission, to define 
its powers and duties, and for other purposes,” which section is in- 
corporated in and made a part of the Packers and Stockyards Act, 
1921, by virtue of the provisions of section 402 of the latter act. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices described in Find- 
ings of Fact 3 to 7, inclusive. 

Respondent shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in his busi- 
ness. 

Respondent’s registration under the act is suspended for a 
period of thirty days from the effective date hereof. 

This order shall become effective on the sixth day after service. 
Copies hereof shall be served on the parties by registered mail or 
in person. 


(No. 3476) 


In re MISSISSIPPI VALLEY STOCKYARDS, INC. P&S Docket No. 1558. 
Decided April 20, 1953. 


Rates and Charges—lIdentification of Proceeding 


Where respondent filed a motion indicating that the Mississippi Valley Stock- 
yards are now being operated by C. P. Poland, and requesting that the 
latter doing business as Mississippi Valley Stockyards be substituted as 
respondent in place of Mississippi Valley Stockyards, Inc., and that all 
stipulations and orders in this proceeding be made applicable to C. P. 
Poland, upon recommendation of the Livestock Branch, the motion is 


granted. 
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Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Mr. Joseph O. Parker, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


A motion was filed in this rate proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), on April 
13, 1953, indicating that the Mississippi Valley Stockyards are now 
being operated by C. P. Poland, an individual, and requesting that 
C. P. Poland, doing business as Mississippi Valley Stockyards, be 
substituted as respondent in the place and stead of Mississippi 
Valley Stockyards, Inc., and that all stipulations and orders entered 
in this proceeding be made applicable in all respects to C. P. 
Poland. 

The Livestock Branch filed a recommendation that the name of 
the proceeding be changed and that the new stockyard operator be 
made subject to all orders in this proceeding. 

In view of the foregoing, the motion is granted, and this pro- 
ceeding shall hereafter be identified as C. P. Poland, doing business 
as Mississippi Valley Stockyards, Respondent, P. & S. Docket No. 
1558. The new operator shall be subject to all orders herein. 


(No. 3477) 


In re ALLEN C. KOCH AND MITCHELL O. KOCH, PARTNERS, d/b/a 
PRODUCERS LIVESTOCK COMMISSION COMPANY. P&S Docket No. 
2042. Decided April 20, 1953. 


Cease and Desist—Unfair, Unjustly Discriminatory, and 

Deceptive Practices—Selling Livestock Owned by Employee 

—Failing to Keep Adequate Accounts, Records and Memor- 
anda—Consent Order 


Where respondents admitted the material facts alleged: in the Order of 
Inquiry and Notice of Hearing and consented to the issuance of an appro- 
priate order, respondents are ordered to cease and desist from engaging 
in the unfair, unjustly discriminatory, and deceptive practices of selling 
livestock owned by an employee of respondents under fictitious names 
in competition with livestock consigned to respondents for sale on a 
commission basis; and respondents are ordered to keep adequate accounts, 
records and memoranda as will fully and correctly disclose all transac- 
tions involved in their business. 


. Jerome S. Ducrest for Livestock Branch, Production and Marketing Ad- 
ministration. Messrs. Allen C. Koch and Mitchel O. Koch, partners, d/b/a 
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Producers Livestock Commission Company, of San Antonio, Texas, re- 
spondents, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hearing 
filed by the Director, Livestock Branch, Production and Marketing 
Administration on March 17, 1953, alleged that respondents, who 
are registered as a market agency, wilfully violated the act and 
the regulations issued thereunder. Respondents, on April 3, 1953, 
filed an Answer to the Order of Inquiry and Notice of Hearing in 
which they admitted the facts alleged in such Order of Inquiry and 
Notice of Hearing, but denied wilfulness and explained that the 
violations of the act and the regulations were either made without 
the knowledge or consent of the respondents or were the result 
of the respondents not being fully informed of the requirements of 
the act and the regulations. The respondents in said Answer 
waived an oral hearing and requested that “an appropriate order 


be issued by the Secretary not to exceed a Cease and Desist Order.” 
The Livestock Branch, by its attorney, has recommended that such 
a cease and desist order be issued. 


FINDINGS OF FACT 


1. The Union Stock Yards, San Antonio, Texas, hereinafter 
referred to as the stockyard, was at all times mentioned herein a 
posted stockyard subject to the provisions of the act. 


2. Respondents are registered with the Secretary as a market 
agency to buy and sell livestock on a commission basis, at the stock- 
yard, and at the times of the transactions of said respondents here- 
inafter referred to were so registered. 


8. Respondents, at the stockyard, on or about 6 specified dates 
during January, February, and March, 1952, and at divers other 
times during such months, sold livestock owned by an employee 
of the respondents in competition with livestock consigned to re- 
spondents for sale on a commission basis. 


4. Respondents, at the stockyard, on or about 10 specified dates 
during January, February, March, and May, 1952, and at divers 
other times during the period from January 2 through May 31, 
1952, sold livestock owned by an employee of respondents in com- 
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petition with livestock consigned to respondents for sale on a com- 
mission basis; sold such livestock under assumed, false, fictitious 
or otherwise incorrect names, and, in connection with such sales, 
issued accounts of sale showing said assumed, false, fictitious or 
otherwise incorrect names as the sellers of the livestock instead 
of the name of said employee; and made copies of such false and 
incorrect accounts of sale a part of their accounts and records. 


5. Respondents, at the stockyard, on or about 5 specified dates 
during the months of March and April, 1952, and at divers other 
times during such months, sold livestock consigned to them for 
sale on a commission basis under assumed, false, fictitious or 
otherwise incorrect names, and, in connection with such sales, 
issued accounts of sale showing said assumed, false, fictitious or 
otherwise incorrect names as the sellers of the livestock; paid 
the proceeds received from the sale of such livestock to persons 
other than those shown on said accounts of sale as the sellers of 
the livestock ; and made copies of such false and incorrect accounts 
of sale a part of their accounts and records. 


6. Respondents, at the stockyard, on or about 6 specified dates 
during the month of January, 1952, and at divers other times dur- 
ing such month, used livestock consigned to respondents for sale 
on a commission basis to fill orders for the purchase of livestock 
on a commission basis, and, in accounting to the consignors of 
the livestock, failed to disclose fully and correctly in the accounts 
of sale issued the fact that the livestock was sold to firms or per- 
sons for whom respondents were filling orders on a commission 
basis, and, in accounting to the persons for whom the orders were 
filled on a commission basis, failed to disclose fully and correctly 
on the accounts of purchase issued the fact that the livestock was 
purchased out of consignments received by respondents for sale 
on a commission basis. 


CONCLUSIONS 


By reason of the facts set out above it is concluded that the 
respondents have violated sections 304, 307 and 312(a) of the act 
and sections 201.48, 201.44 and 201.62 of the regulations. It is 
further concluded that respondents failed to keep such accounts 
and records as fully and correctly disclosed all transactions in 
their business in violation of section 401 of the act. 

Inasmuch as respondents have admitted the facts alleged in the 
Order of Inquiry and Notice of Hearing and have consented to 
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the issuance of an appropriate order by the Secretary, not to ex- 
ceed a cease and desist order, and the complainant has recom- 
mended the issuance of such an order, the recommended order will 
be issued. 


ORDER 

The respondents shall cease and desist from engaging in the 
unfair, unjustly discriminatory and deceptive practices set out in 
the Findings of Fact above. 

The respondent shall keep such accounts, records and memor- 
anda as will fully and correctly disclose all transactions involved 
in their business at the stockyard. 

This order shall become effective 6 days after service and copies 
hereof shall be served on the parties by registered mail or in 
person. 


(No. 3478) 


JOHN F. YANCEY, d/b/a YANCEY-GIBSON COMMISSION COMPANY 


v. HARRY C. DANIELS, d/b/a HARRY C. DANIELS & COMPANY. 
P&S Docket No. 2051. Decided April 20, 1953. 


Dismissal—Settlement between Parties 


Where the Department was notified by complainant that the matter in con- 
troversy in this proceeding has been satisfactorily settled, requesting 
that the complaint be withdrawn, accordingly, the complaint herein is 
dismissed. 


Yancey-Gibson Commission Company, of National Stock Yards, Illinois, com- 
plainant, pro se. Mr. Sam S. Pessin of Lindauer, Lindauer & Pessin, of 
Belleville, Illinois, for respondent. Mr. Lowell E. Miller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 

Complainant, in a letter filed with the Hearing Clerk on April 
13, 1953, states that the matter in controvery in the above-entitled 
proceeding has been satisfactorily settled and requests that the 
complaint be withdrawn. Accordingly, the complaint herein is dis- 
missed. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 
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(No. 3479) 
In re BRUCE WARD. P&S Docket No. 2030. Decided April 22, 1953. 


Cease and Desist—Violations of Act—Engaging in Business 
without Registration under Act—Failing to Furnish Bond 


Respondent is ordered to cease and desist from engaging in the business of 
selling livestock as a dealer without having registered and furnishing 
bond as required by the act and the regulations thereunder. 


Mr. Jerome S. Ducrest for Livestock Branch, Production and Marketing Ad- 
ministration. Messrs. Berthold B. Fraker and Herbert R. Silvers, of 
Greeneville, Tennessee, for respondent. Mr. Glen J. Gifford, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing filed by the Director, Livestock Branch, Production and Mar- 
keting Administration, on September 30, 1952, alleged that re- 
spondent wilfully violated the act and the regulations issued there- 
under. Respondent, on November 26, 1952, filed an Answer to the 
Order of Inquiry and Notice of Hearing in which he denied the 
allegations contained in such Order of Inquiry and Notice of Hear- 
ing. Subsequently, on April 14, 1953, respondent filed an Amended 
Answer admitting “all the allegations alleged in the Order of 
Inquiry and Notice of Hearing except the allegations in Paragraph 
IV, and the allegations in the paragraph headed ‘(b)’ in Para- 
graph V” which he denied. Respondent waived the right to an oral 
hearing and the report of the Examiner and consented to the issu- 
ance of an appropriate order, with Findings of Fact, requiring 
respondent to cease and desist from the practice complained of in 
said Order of Inquiry and Notice of Hearing. Complainant, on 
April 15, 1958, filed a Motion to strike paragraph IV and subpara- 
graph (b) of paragraph V of the Order of Inquiry and Notice of 
Hearing, which motion was granted by the Examiner. On April 
17, 1953, complainant filed a recommendation that an order be 
issued requiring respondent to cease and desist from the practice 
complained of in the Order of Inquiry and Notice of Hearing. 


FINDINGS OF FACT 
1. The Greeneville Livestock Company and the Farmers Live- 





896 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 12 A.D. 396 


stock Market, Inc., Greeneville, Tennessee, hereinafter referred 
to as the stockyards, were at all times mentioned herein posted 
stockyards subject to the provisions of the act. 


2. Respondent, at the times mentioned herein, acted as a dealer 
at the stockyards within the meaning of that term as defined in 
the act. 


8. Respondent, at the stockyards, on or about 6 specified dates 
during the month of July 1952 and at divers other times during 
such month, engaged in the business of selling livestock as a dealer 
without having registered with the Secretary and furnishing bond 
as required by the act and the regulations. 


CONCLUSIONS 


By reason of the facts set out above it is concluded that the 
respondent has wilfully violated sections 303 and 312(a) of the 
act and sections 201.10 and 201.27 of the regulations. 


ORDER 


The respondent shall cease and desist from the practice com- 
plained of in the Order of Inquiry and Notice of Hearing. 


This order shall become effective 6 days after service and copies 
hereof shall be served on the parties by registered mail or in 
person. 


(No. 3480) 


In re EUGENE BAUMAN, d/b/a BAUMAN COMMISSION COMPANY. 
P&S Docket No. 1893. Decided April 23, 1953. 


Dismissal—Death of Respondent 
Due to the death of respondent this proceeding is dismissed. 


Mr. Lowell E. Miller for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Eugene Bauman, d/b/a Bauman Commission Company, 
of Kansas City, Missouri, respondent, pro se. Mr. John J. Curry, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


Due to the death of the respondent, the “Order of Inquiry and 
Notice of Hearing” in this proceeding is dismissed. 
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(No. 3481) 


In re Harry J. O’CONNOR, d/b/a H. J. O’CoNNoR & Co. P&S 
Docket No. 1957. Decided April 27, 1953. 


Suspension of Registration for 18 Months — Cease and 
Desist — Unfair, Unjustly Discriminatory, and Deceptive 
Practices—Obtaining False Weights from Weighmasters— 
Making False Entries—Failing to Keep Adequate Records 


12 A.D. 341, followed. 


Messrs. Benjamin M. Holstein, Jerome S. Ducrest, and Gilbert A. Horn for 
Livestock Branch, Production and Marketing Administration. Mr. William 
T. Kirby of McAdams and Kirby, of Chicago, Illinois, for respondent. 
Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
an Order of Inquiry and Notice of Hearing issued February 14, 
1951, by H. E. Reed, Director, Livestock Branch, Production and 
Marketing Administration, United States Department of Agri- 
culture, acting under authority delegated by the Secretary of Agri- 
culture. The respondent is an individual registered as a market 
agency and as a dealer under the act and, at the times specified 
in the Order of Inquiry, was so engaged at the Union Stock Yards, 
Chicago, Illinois, a stockyard posted under the act. 

The Order of Inquiry and Notice of Hearing, as amended, 
charges (1) that on thirteen specified dates in 1950 and at divers 
other times the respondent caused weighmasters employed by the 
stockyard company, by means of cash payments or other compen- 
sation given to them, to weigh hogs sold by the respondent at 
more than their true weights and to weigh hogs purchased by the 
respondent at less than their true weights and to issue scale tickets 
bearing such false weights, (2) that the false scale tickets so 
issued became part of the records of the respondent, the stock- 
yard company, and the market agencies through which the hogs 
were sold, or purchased, (3) that the respondent’s books and 
records did not disclose all expenses incurred in his business dur- 
ing 1949 and 1950, and (4) that the respondent failed to disclose 
in his 1949 Annual Report items of expenses incurred to the extent 
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of $1,065.00. These charges are alleged to constitute violations of 
sections 312(a), 401 and 402 of the act. 

The respondent filed an answer in which he admitted the juris- 
dictional allegations and the correctness of certain data appear- 
ing on the scale tickets described in the Order of Inquiry and 
Notice of Hearing. He denied committing the acts alleged to have 
been in violation of the statute. Respondent prayed for a bill of 
particulars “as to the ‘divers other times during the year 1950’ 
mentioned in Paragraph III, and as to the specific wrong-doing 
or omissions or failures in Paragraph IV (a) ; and what expendi- 
tures have not been disclosed, mentioned in Paragraph IV(b)”, 
and moved that, if such particulars were not furnished, the quoted 
language from Paragraph III and Paragraphs IV(a) and IV(b) 
be stricken. Complainant on May 2, 1951, filed a “Reply to Re- 
spondent’s Prayer for a Bill of Particulars and Motion to Strike”, 
giving the requested particulars. 

John J. Curry, Office of Hearing Examiners, United States De- 
partment of Agriculture, was assigned as examiner in the pro- 
ceeding and presided at the hearing. The respondent was repre- 
sented by William T. Kirby of McAdams and Kirby, Chicago, 
Illinois. Benjamin M. Holstein, Jerome S. Ducrest, and Gilbert A. 
Horn of the Office of the Solicitor, United States Department of 
Agriculture, appeared as counsel for the complainant. The hear- 
ing began in Chicago on August 9, 1951, and, with intervening 
recesses, was concluded on February 18, 1952. 

At the hearing, three former weighmasters testified on behalf 
of the complainant. James E. Nevels testified that on one occasion 
during 1950 the respondent went to the scale house and informed 
him that “he had some hogs coming in... and wanted some weight 
put on... around 200 pounds.” He further testified that he com- 
plied with this request and added the specified amount of weight 
on that particular draft. He also testified that he favored the re- 
spondent on other occasions by adding weights to drafts being sold 
by the respondent and by deducting weights from drafts being pur- 
chased by the respondent, and that in return for such favors the 
respondent personally paid him at the rate of $2—$3 per hundred- 
weight. He identified seven scale tickets bearing his signature and 
relating to overweight and underweight transactions specified in 
the Order of Inquiry (pp. 3-11). 

Michael J. Shanahan testified that he weighed drafts of re- 
spondent’s hogs at Scale C-3 during the year 1950 and described 
conversations with the respondent in which the respondent re- 
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quested him to overweigh drafts of respondent’s hogs. He stated 
that the respondent “would tell you they were his” before the hogs 
were weighed and would inform him “what weight he wanted on 
them” and that, in compliance with such requests, he would add 
the amount of weight specified. He testified that he was paid by 
the respondent personally at the rate of $3 per hundredweight for 
the padded weight. He also identified three scale tickets bearing 
his signature and relating to overweight transactions specified in 
the Order of Inquiry (pp. 20-23). 

Engelbert J. Cannon testified that on one occasion during the 
year 1950 while he was at Scale C-1, the respondent requested 
him “to give him a little help.” He testified that, pursuant to such 
request, he overweighed a draft of respondent’s hogs by 150 
pounds and that the respondent personally paid him $3 for doing 
so (pp. 28-30). 

The parties stipulated that the testimony of Frank M. Flynn, 
Vern C. Kennedy, John S. Porcaro, Donald R. Jones, Charles L. 
Richard, H. O. Hem and Foster V. Waltz, appearing on pages 9 
to 367, inclusive, of the transcript in similar proceedings against 
Joseph P. Kelly and Edward Kennedy, P. & S. Dockets 1926 and 
1927, and the testimony of Charles L. Richard appearing on pages 
1747 to 1764, inclusive, of the transcript in a similar proceeding 
against Richard W. Arnold, P. & S. Docket No. 1933, be adopted 
and incorporated by reference into the record of this proceeding. 
Certain exhibits were also received in evidence pursuant to such 
stipulation (pp. 33-36). 

Frank M. Flynn, General Superintendent of the stockyard com- 
pany, described the typical stockyard scale, its operation, instruc- 
tions given to weighmasters, and routine weighing procedure in- 
cluding the execution of scale tickets. He also testified that stock- 
yard scales were periodically tested under government supervision 
and so maintained as to insure accuracy (Complainant’s Exhibits 
1 and 2; Kelly-Kennedy transcript, pp. 11-57). Mr. Flynn and 
John S. Porcaro, Assistant General Superintendent of the stock- 
yard company, testified as to the circumstances surrounding the 
installation of the automatic weight recording machines which 
were attached to certain hog scales in the stockyard (Kelly-Ken- 
nedy transcript, pp. 58-72; 113-118, 171-183). 

Vern C. Kennedy, President of the Streeter-Amet Company, 
manufacturer of the automatic recorders, described the function, 
purpose, accuracy, principles of operation and method of instal- 
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lation of the machines (Complainant’s Exhibits 3, 4; Kelly-Ken- 
nedy transcript, pp. 130-171). 

Donald R. Jones, chief draftsman for the Streeter-Amet Com- 
pany, testified that he planned and personally supervised the in- 
stallation of the recorders and the periodic servicing and testing 
of the machines and removal of the tape record which they made. 
He described these operations and also explained the significance 
of some of the prints appearing on the tapes (Kelly-Kennedy tran- 
script, pp. 188-197). The original tape records removed from 
weight recording machines attached to various scales at the stock- 
yard were identified and admitted in evidence by stipulation (p. 
35; Complainant’s Exhibits 18-22.1, inclusive). 

Charles L. Richard, supervisor of scales and weighing in the 
Packers and Stockyards Division, testified that he organized, sup- 
ervised and reviewed the assembling of the weighing data and 
their compilation in exhibit form. He described the method by 
which the data on the scale tickets were co-related and compared 
with the data on the tape record made by the automatic recorders. 
He also described weighing practice and procedure, analyzed the 
tape records, and explained the effect which certain techniques 
in weighing or variations therefrom would have upon the tape 
record (pp. 38-42; Complainant’s Exhibits 5-17, inclusive; Kelly- 
Kennedy transcript, pp. 324-367). 

Expert testimony given in a previous proceeding was incorpor- 
ated into this proceeding on behalf of the respondent (p. 36). H. 
O. Hem, a scale engineer, offered expert testimony to the effect 
that, for various reasons which he described, the automatic type 
of weight recorder such as the Streeter-Amet machine might not 
be as accurate as the beam type scale in use at the stockyard 
(Kelly-Kennedy transcript, pp. 209-274). Foster V. Waltz, who 
was formerly active in the field of designing and building scales, 
testified similarly (Kelly-Kennedy transcript, pp. 274-320). 

Melvin C. Smith, an auditor in the Chicago office of the Packers 
and Stockyards Division, testified for the complainant that he had 
examined the respondent’s books and records as kept by his 
clearor, Clark, Bowles & Co., and had found no entries of pay- 
ments made to weighmasters during 1950 (pp. 47-48; Complain- 
ant’s Exhibits 24-24A). The complainant introduced an audit of 
respondent’s business expenses for 1949, a copy of respondent’s 
1949 annual report submitted to the Packers and Stockyards Di- 
vision, and a copy of respondents Federal Income Tax Return for 
1949 (Complainant’s Exhibits 25, 25A, 26 and 27). The Income 
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Tax Return showed total business expenses incurred in connec- 
tion with his business as a “Live Stock Dealer’ which were $2,- 
035.25 in excess of the amount shown as business expenses in the 
1949 annual report (pp. 49-50; Complainant’s Exhibit 28). 

The respondent’s son testified that his father had retired. Other- 
wise, with the exception of the testimony covered by the stipula- 
tion, the respondent offered no testimony. 

Following the hearing the complainant filed suggested findings 
of fact, conclusion and order, but the respondent did not file any 
such documents and did not file a brief. The hearing examiner 
issued a report recommending that the respondent be found to 
have violated the act as charged except as to the charges of filing 
a false annual report for 1949 and failing to keep adequate records 
in 1949. The respondent did not file exceptions to the examiner’s 
report. 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois (hereinafter called 
the stockyard), operated by the United Stock Yard & Transit 
Company of Chicago (hereinafter called the stockyard company), 
was at all times hereinafter mentioned a posted stockyard subject 
to the provisions of the Packers and Stockyards Act, 1921, as 
amended (7 U.S.C. 181-229). 


2. Harry J. O’Connor, d/b/a H. J. O’Connor & Co., the re- 
spondent, was at all times hereinafter mentioned and is now regis- 
tered with the Secretary of Agriculture as a market agency buy- 
ing hogs on a commission basis and as a dealer buying and selling 
hogs for his own account. 


8. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the stockyard company and located at the 
stockyard, and such scales are operated by weighmasters employed 
by the stockyard company. It is the duty of such weighmasters to 
determine the correct weight of livestock being bought or sold 
and to record such correct weight in printed form on a scale ticket 
issued by the stockyard company. The weight thus recorded on 
the scale ticket determines the total sum which the buyer of the 
livestock pays to the seller. 


4. On three occasions in 1950 the respondent requested Michael 
J. Shanahan, a weighmaster employed by the stockyard company, 
to add weight to certain drafts of hogs owned by him which were 
about to be weighed for purpose of sale for the respondent’s ac- 
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count. Pursuant to such requests, Shanahan weighed such drafts 
of hogs at more than their correct weights and issued scale tickets 
on behalf of the stockyard company which, in each case, showed 
a weight greater than the correct weight by 160, 200 and 220 
pounds, respectively. The date of each such transaction and other 
pertinent data with respect thereto are as follows: 
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5. On seven occasions in 1950 James H. Nevels, a weighmaster 
employed by the stockyard company, acting pursuant to a specific 
request by the respondent and thereafter in accordance with an 
understanding or agreement between the respondent and said 
weighmaster, weighed drafts of hogs owned by the respondent and 
being sold for respondent’s account at more than their true and 
correct weights and weighed drafts of hogs which respondent was 
buying at less than their true and correct weights, and issued, on 
behalf of the stockyard, the following described scale tickets 
which, in each case involving sales of respondent’s hogs showed a 
weight greater than the true and correct weight, and, in the two 
instances involving purchases of hogs by respondent, showed a 
weight less than the true and correct weight: 
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6. On three occasions in 1950 Eugene Tallon, a weighmaster 
employed by the stockyard company, weighed drafts of hogs owned 
by the respondent and being sold for his account at more than 
their correct weights and issued scale tickets on behalf of the 
stockyard company which, in each case, showed a weight greater 
than the correct weight by 190, 190 and 280 pounds, respectively. 
The date of each such transaction and other pertinent data with 
respect thereto are as follows: 
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7. On one occasion in 1950, the respondent requested former 
weighmaster Engelbert J. Cannon to help him out on the weight. 
Pursuant to such request, Cannon overweighed a draft of hogs 
the respondent was selling by 150 pounds and the respondent per- 
sonally paid Cannon $3 for doing so. 


8. Shortly after the occasions referred to in Findings of Fact 
4 and 5, the respondent gave cash payments to each of the above- 
named weighmasters, which payments were intended by the re- 
spondent and accepted by the weighmasters as compensation for 
the weight added to or subtracted from each draft. 


9. During 1950 the scales in use at the stockyard were beam 
type scales equipped with balance indicators which visibly indi- 
cate when the scale, empty or loaded, is correctly balanced. When 
empty, the scale is correctly balanced when the poise assembly is 
at the zero position and the indicator is at the central position on 
the indicator target. Similarly, a load of livestock is correctly 
balanced and weighed when the poise assembly is moved to such 
position on the weighbeam that the indicator is at the central posi- 
tion on the indicator target. Printing of the correct weight value 
is then accomplished by inserting the scale ticket in a slot of the 
poise assembly and, without moving the poise assembly from its 
position, operating a printing lever which presses the scale ticket 
against metal type numerals on the weighbeam. The false and 
incorrect weight values described in Findings of Fact, 4, 5, 6 and 
7 were recorded when the weighmaster, after having balanced the 
weighbeam to determine the correct weight of the load, intention- 
ally moved the poise assembly to a position indicating a weight 
more or less than the correct weight before operating the printed 
lever. Pawls attached to the poise assembly and engaging notches 
in the weighbeam prevent accidental movement of the poise as- 
sembly from its position. 


10. During 1950 and prior to the transactions described in 
Findings of Fact 4, 5 and 6, automatic weight recording machines 
manufactured by the Streeter-Amet Company were installed on 
certain stockyard scales, including Scales C-2 and C-8, in order to 
check the accuracy of weights being printed by weighmasters on 
scale tickets. The installation of such recorders was accomplished 
secretly, and their presence was known only to certain officials of 
the Streeter-Amet Company and to officials of the stockyard com- 
pany and the Livestock Branch, Production and Marketing Ad- 
ministration, United States Department of Agriculture, and was 
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unknown to any of the weighmasters or to dealers or commission 
men doing business in the stockyard. These recorders determined 
the weight on the scale platform automatically, without regard to 
any manipulation by the weighmaster or any movement of the 
balance ball or the poise on the weighbeam of the stockyard scale. 
Pressure by the weighmaster of an electric bell button located in 
the scale house and used as a signal to stockyard personnel also 
activated the recording mechanism of the machine, When so acti- 
vated, the weight on the scale platform was recorded by the ma- 
chine on a paper tape. The weight values recorded on such tape 
represented the total or gross weight on the scale platform at the 
instant the signal bell button was pressed — that is, the weight 
of the livestock plus the weight of the dead load on the platform. 
The automatic recorder, unlike the stockyard scale, was not re- 
balanced periodically during the day to compensate for dead load 
changes. 

11. In the usual course of business, the original of each scale 
ticket described in Findings of Fact 4, 5 and 6 was retained among 
the records of the stockyard company. A copy of each scale ticket 
was received by the commission firm and the information con- 
tained thereon was incorporated in the records of the commission 
firm and in the records of the respondent. The respondent had 
operated as a dealer at the stockyard for many years and these 
facts were known to him. 

12. The respondent’s transactions as a dealer were recorded 
and his books and records were kept by Clark, Bowles & Company, 
a market agency at the stockyard. The respondent’s books and 
records were examined by employees of the Packers and Stock- 
yards Division, but such books and records did not reflect any of 
the payments made to weighmasters during 1950 as described 
herein. 


CONCLUSIONS 


The summary of the testimony of the three former weighmas- 
ters given in the Preliminary Statement discloses that their evi- 
dence was sufficiently definite. That they were unable to remember 
all the precise details such as the dates, exact amounts of weight 
added, the buyers, etc., is not surprising since weighmasters weigh 
hundreds of transactions daily. The weighmasters testified that 
they weighed falsely upon solicitation from the respondent and 
were paid by the respondent for doing so. The respondent did not 
testify and therefore did not offer contradictory testimony. The 
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hearing examiner who saw the witnesses testify believed the weigh- 
masters and we find no reason to overrule his opinion.' 

Moreover, documentary evidence of the transactions listed in 
Findings of Fact 4 and 5 supplies independent evidence of false 
weighings and supports the testimony of the former weighmas- 
ters that they weighed falsely and were paid therefor by the re- 
spondent. The weight of the evidence is that these tape records 
as interpreted were reliable indicators of the true weights of the 
livestock and comparison of the tape records with the scale tickets 
shows clearly that the weights impressed upon the scale tickets 
were false. 

As to the transactions listed in Finding of Fact 6 there was no 
testimony from former weighmaster Tallon concerning these 
transactions and no testimony to the effect that he was paid by 
the respondent to weigh falsely. The violation alleged is the en- 
gaging in or using the illegal practice of paying weighmasters to 
get false weights. While it is true that the evidence shows these 
weights to be false and that other weighmasters were paid to get 
false weights, a leap to the finding or conclusion that this weigh- 
master was also paid seems unwarranted and we refrain from 
doing so. The evidence supporting Finding of Fact 6 does, how- 
ever, corroborate the testimony of the weighmasters to the extent 
that it shows false weighing in transactions of the respondent. 

Accordingly, it has been established that the respondent in solic- 
iting and paying weighmasters to weigh falsely “engaged in or 
used an unfair, unjustly discriminatory, or deceptive practice or 
device” in violation of section 312(a) of the act. The wilful caus- 
ing of the making of false records, namely the false scale tickets, 
was a violation of section 402 of the act which incorporates sec- 
tion 10 of the act establishing the Federal Trade Commission. The 
respondent has been engaged in business for years on the stock- 
yard and knew that the scale tickets and copies constituted records 
of his own, any commission firm involved and the stockyard com- 
pany. The failure of the respondent to make and keep records of 
his payments to weighmasters in 1950 is a violation of section 401 
of the act. The charges concerned with 1949, that is the charge of 
filing a false annual report and failing to keep proper records in 
1949, were dropped by.the complainant after hearing for lack of 
sufficient evidence. 


1 Such decisions as N.L.R.B. v. Universal Camera Corp., 190 F.(2d) 429 (C.C.A. 2d, 
1951), seems to stand for the proposition that a hearing examiner should not ordinarily 
be overruled on a finding of fact that depends upon the credibility of witnesses. 
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Of course all objections, exceptions, etc., of the respondent not 
specifically discussed that may be inconsistent with this decision 
and order are overruled or considered to be without controlling 
merit. 


ORDER 


The respondent shall cease and desist from: 

(1) Engaging in the unfair, unjustly discriminatory, and 
deceptive practice of obtaining false weights from weighmasters 
at any posted stockyard; and 

(2) Making or causing to be made false entries in his ac- 
counts, records and memoranda or in the accounts, records and 
memoranda of any person subject to the provisions of the Packers 
and Stockyards Act. 

The respondent shall keep such accounts, records and memor- 
anda as will fully and correctly disclose all transactions involved 
in his business at the stockyard, including cash expenditures made 
by him, and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 

Respondent’s registration under the act is suspended for a 
period of 18 months commencing on the effective date of this 
order. 

A copy hereof shall be served upon the respondent by registered 
mail or in person. Except as to services, this order shall become 
effective on the 20th day after the date of this order. 


(No. 3482) 


PACA Docket No. 5750. Decided April 3, 1953. 


Dismissal—Failure to Establish Seller Knew Sale Was 
Made for Purpose of Diversion 


Where complainant sought to recover from respondents for a supplemental 
transportation charge paid by complainant in connection with a delivered 
track sale of a carload of potatoes delivered by respondents to com- 
plainant, which charge was over and above the through rate, and was 
assessed by the railroad upon its discovery that the through rate from 
Chicago, Illinois to Huntington, West Virginia, was not applicable to the 
shipment of the potatoes because of the circuitous routing and diversion 
ordered by respondents prior to the track sale and delivery at Chicago, 
Illinois, held, that since the seller failed to show that the seller knew or 
should have known that the potatoes were being purchased for diversion, 
the complaint should be dismissed. 
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Trading Custom Relative to Implied Warranty of Appli- 
cability of Through Rate in Diversion of Shipment—Knowl- 
edge by Seller of Sale Made for Purpose of Diversion 


Where potatoes are sold, track, Chicago, for the purpose of diversion to 
another market, there exists a trading custom whereby the seller im- 
pliedly warrants that the through rate will be applicable in the diversion 
of the shipment beyond Chicago, and to establish that the sale was made 
for the purpose of diversion, the buyer must show that the seller knew 
or should have known that the potatoes were being purchased for diver- 
sion to another market. 

Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Respondent pro se, 
Respondent pro se. Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant seeks to recover from respondents, as their interests 
may appear, for a supplemental transportation charge of $104.03 
paid by complainant in connection with a delivered track sale of 
one carload of potatoes delivered by respondents to complainant. 
This charge was over and above the through rate, and was as- 
sessed by the carrier upon its discovery that the through rate was 
not applicable from * * *, TIllinoisto * * *, West Vir- 
ginia because of circuitous routing and diversions effected by re- 
spondents prior to delivery of the potatoes to complainant at 
*” * ” 

Copies of the formal complaint and of the report of investiga- 
tion prepared by the Regulatory Division, Fruit and Vegetable 
Branch, were served upon each of the respondents by registered 
mail on April 28, 1952. A copy of the report of investigation was 
served upon complainant’s representative by registered mail on 
the same date. 

Although notified that failure to file an answer to the formal 
complaint within 20 days after service thereof would constitute 
an admission of the allegations contained in the complaint, re- 
spondent * * * failed to file an answer to the formal com- 
plaint. The issuance of an order, insofar as it relates to this re- 
spondent, was, therefore, authorized without further proceedings. 

Respondent * * * (hereinafter referred to as * * *) 
filed an answer to the complaint denying liability. This respondent 
alleges that he acted as agent of respondent * * * in effect- 
ing the sale in question, and denies that he made any warranty 
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to complainant as to complainant’s privilege to divert the car with 
protection of the through rate by the carriers. It is further de- 
nied that there exists a general trading custom whereby track 
sales at * * * -are consummated with an implied warranty 
by the seller that a through rate will be applicable in the diversion 
of a shipment, except in those cases where the seller has knowl- 
edge as to the ultimate destination of the shipment. This respond- 
ent also alleges that at the time of sale complainant had knowledge 
of the route of the car in dispute to * * *; and that the 
statute of limitations precludes recovery by complainant. 
Inasmuch as the amount involved herein is less than $500, the 
case, insofar as it relates to respondent * * *, is handled 
in accordance with the shortened method of procedure. As pro- 
vided by such procedure, complainant filed an opening statement 
of facts, and respondent * * * filed an answering statement. 


FINDINGS OF FACT 


1. Complainant is an individual, * * *, whose post office 
addressis * * *, Illinois. 


2. Respondent, * * *, is a partnership composed of 
* * * and * * *,. whose post office address is * * *, 
California. At the time of the transaction involved herein, this 
respondent was licensed under the Act. 


8. Respondent, * * *, is an individual doing business as 
* * * whose post office address is * * *, Illinois. At the 
time of the transaction involved herein, this respondent was li- 
censed under the Act. 


4. On or about July 5, 1950, in the course of interstate com- 
merce, complainant purchased from respondent * * * 400 
sacks of potatoes contained in car PFE 74943, then on track at 
the * * *, Illinois, at an agreed price of $3 per sack deliv- 
ered * * *, Illinois, for a total invoice of $1,200. The ship- 
ment was purchased by complainant for the account of the * * 

* *, West Virginia. The potatoes were sold by respond- 
, acting as agent for the shipper, respondent * * *. 


5. On or about July 5, 1950, and pursuant to the agreement 
referred to above, * * * diverted the potatoes in car PFE 
74943 to complainant at * * *, Illinois, with instructions to 
the carrier to protect the through rate. Thereafter, and approxi- 
mately at 9:00 a.m. on the same day, complainant diverted the 
shipment tothe * * * at * * *, West Virginia, 
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with instructions to the carrier to protect the through rate. Subse- 
quently, the potatoes were delivered and accepted at destination in 
* * * + West Virginia; and freight charges were collected by 
the carrier from the * * * on the basis of the through rate 
of $1.54 per cwt. 


6. On or about November 20, 1950, the carrier issued to the 
* * * a corrected freight bill showing a balance due the car- 
rier of $104.03. The bill was rendered for the reason it was dis- 
covered by the carrier that the through freight rate as previously 
billed and paid was not applicable to the transportation of the 
potatoes from * * * to * * *, West Virginia because 
of circuitous routing and diversions effected prior to arrival of the 
shipment at * * *, * * * paid the additional transporta- 
tion charges. On or about June 4,1951,the * * * billed com- 
plainant for the supplemental freight charges assessed by the 
carrier, and complainant has paid this amount “by deduction.” 


7. At the time of sale, neither respondent knew the potatoes 
were being purchased by complainant for diversion to another 
market. At the time of purchase, neither complainant nor his 
principal were aware of any circuitous routing, or diversions of 
the shipment prior to the time it reached * * *, which might 
have prevented the carriers from protecting the through rate; 
nor was the question of circuitous routing of the shipment made 
known by respondents to complainant or his principal. It was not 
until receipt of the bill dated June 4, 1951 from the * * *, 
in the amount of $104.03, that complainant learned that the 
through rate on the shipment in controvery would not be pro- 
tected. 

8. Informal complaint was filed on June 12, 1951, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Essentially, the question we must determine herein is whether 
the shipper or the buyer must assume liability for the additional 
freight charges assessed by the railroad because of its discovery 
that the through rate from * * * to * * *, West Vir- 
ginia was not applicable to the shipment of potatoes in controversy. 
The supplemental charges were assessed because of the circuitous 
routing and diversions, ordered by respondents, under which the 
car traveled prior to the track sale and delivery at * * *, 
Illinois, Complainant maintains that there is an implied warranty 
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applicable to track sales made at * * *, that the through 
rate is in effect, and if diversion is made by the buyer, that the 
lowest legal through rate would be protected by the carriers. Com- 
plainant alleges it would not have purchased the potatoes had it 
been advised of the inapplicability of the through rate. Respond- 
ent * * * denies that there is an implied warranty or a 
general trading custom whereby track sales at * * * are 
consummated with an implied warranty by the seller that a 
through rate would be applicable in the diversion of a shipment, 
except in those cases where the seller has knowledge of the ulti- 
mate destination of the shipment. This respondent alleges that, as 
shown by its diversion order, the known destination of shipment 
was * * *, Illinois, and that this respondent did protect the 
lowest through rate to that destination. 

In connection with complainant’s allegation as to the existence 
of a trading custom whereby track sales at * * * are con- 
summated with an implied warranty by the seller that a through 
rate will be applicable in the diversion of a shipment, the report 
of investigation contains the following information which was 
compiled as a result of a survey which was conducted by the 
* * * office of the Department among carlot potato dealers 
and brokers in regard to this question. 

“The conclusions reached as a result of the interviews were 
substantially as follows: 

“1. Six of the eight dealers interviewed stated firmly that 
there prevailed an unwritten understanding among all deal- 
ers and brokers of responsible character that a car sold 
track * * * for diversion to other markets carried an 
implied warranty that the shipment would take the lowest 
through rate to destination. All of these also stated that in 
the event the through rate could not be protected due to fail- 
ure of the shipper in disclosing essential information as to 
routing or the fact that diversion privileges had been ex- 
hausted, they considered it a moral obligation to release the 
buyer from its contract. Also all of these dealers were in 
agreement that if tie seller failed to inform the buyer that 
diversion priviJeges had been exhausted and as a consequence 
a local rate had been assessed beyond * * *, that the 
buyer was entitled to recover differential between the through 
and the local rate from the shipper or the seller. It was stated 
it was considered to be a moral responsibility by traders of 
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good character to conduct their transactions in accordance 
with the above statement. 

“2. One trader interviewed stated that he would inform the 
buyer, if to his knowledge, the through rate could not be 
protected and that a diversion of responsibility existed be- 
tween seller and buyer, that it was incumbent upon the buyer 
to check with the joint RR agency to determine if the ship- 
ment would divert on a through rate and that in the event 
it was determined a through rate would not apply, he could 
take the car back. One dealer stated that in the case of a 
track sale he considered it a case of buyer beware and that 
no responsibility existed in so far as he was concerned in the 
event it was determined that the through rate would not 
apply. 

“3. The conclusion is that a definite understanding or cus- 
tom does exist among the better traders relating to the sale 
of potatoes, track, * * *, when sold for purposes of 
diversion, it being agreed that the through rate will apply 
on such sales beyond * * *,” 

Upon the evidence of record in this case we conclude that, where 
potatoes are sold, track, * * *, for purposes of diversion to 
another market, there does exist a trading custom whereby the 
seller impliedly warrants that the through rate will be applicable 
in the diversion of the shipment beyond * * *. To establish 
that the sale was made for the purpose of diversion, the buyer 
must show that the seller knew or should have known the potatoes 
were being purchased for diversion to another market. 

Complainant’s position is that the fact, alone, that respondent 
* * * diverted the shipment to complainant raises the war- 
ranty referred to above. * * * admits he diverted the pota- 
toes to complainant, but he has alleged and proved that the diver- 
sion order merely reconsigned the shipment to complainant at 
* * *, with instructions to the carrier to protect the through 
rateto * * *, * * * alleges that he did protect the through 
rate to * * *. Complainant has not alleged or proved that 
either respondent knew the potatoes were being purchased for 
diversion to another market. In fact, from Exhibit 3 of the inves- 
tigation report, it appears that the shipment, which originated 
at * * *, California, had been rejected at * * *, Loui- 
siana, because of condition; and that * * * reported to his 
that it should not be moved beyond * * *, * * * of the 
principal, * * *, that the stock was in such bad condition 
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latter company stated to the investigator that he expected from 
* * * report the potatoes were being sold for consumption in 
* * * 

From the above we conclude that complainant has failed to es- 
tablish the existence in this case of the warranty under discussion. 
Accordingly, the complaint should be dismissed. * * * other 
defenses do not now require discussion. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties.. 


(No. 3483) 


THE GREAT WESTERN Foop DISTRIBUTORS, INC. v. I. MELTZER & 
Son. PACA Docket No. 5594. Decided April 7, 1953. 


Dismissal of Petition for Reconsideration for Failure to 
Show Error in Previous Order 


Respondent’s petition for reconsideration is hereby dismissed, since the pre- 
vious order of February 3, 1953, is supported by the evidence contained 
in the record and by applicable principles of law. 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 


DISMISSAL OF PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on February 3, 1953, awarding reparation to 
complainant against respondent. A copy of the order was served 
upon respondent by registered mail on February 5, 1953. On 
February 13, 1953, and within the time prescribed by the rules of 
practice, respondent filed a petition for reconsideration of the 
order of February 3, 1953. 

Respondent contends that “The Secretary’s action in ignoring 
the letter of the Central Cold Storage Company under date of 
January 28, 1952, which was not available at the time of the 
hearing... is not warranted.” This letter, which was in answer to 
a letter from respondent, stated “‘that our records do not indicate 
any orders on these particular lots [of onions] from Great West- 
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ern Food Distributors, Inc. to I. Meltzer & Son, unless they were 
direct shipping orders.” 

As was pointed out in the order of February 3, 1953, this letter 
was not a part of the record, nor was it offered or received in 
evidence at the hearing, and, therefore, could not be considered as 
evidence in this proceeding. In any event, a later letter to the 
complainant from the Central Cold Storage Company, attached 
to complainant’s reply brief, completely nullifies the letter to re- 
spondent of January 28, 1952. In the letter to complainant, dated 
March 17, 1952, the cold storage company stated that, “When Mr. 
inform us as to the details of the dispute between The Great West- 
ern Food Distributors, Inc. and I. Meltzer & Son, and we certainly 
did not mean to imply by our letter of reply dated January 28, 
1952, that we did not receive notification from The Great Western 
Food Distributors, Inc. to release the onions in question to I. 
Ned Stein wrote us, by letter dated January 22, 1952, he did not 
Meltzer & Son. To reiterate, where delivery is taken by one party 
after prior delivery instructions to a different party have been 
cancelled, we destroy such prior instructions and have no record 
of them. Our letter, therefore, to Mr. Stein, dated January 28, 
1952, only means that we do not have such records in our posses- 
sion at the present time and not that we never received them.” 

Respondent also contends that an improper conclusion was 
drawn from the testimony introduced at the hearing. A review of 
the record indicates that the findings and conclusions contained 
in our previous order were based upon the evidence of record. 
The questions which respondent requested that we reconsider were 
discussed at length in that order. It is our opinion that the order 
of February 3, 1953 is supported by the evidence contained in the 
record and by applicable principles of law. Accordingly, respond- 
ent’s petition is hereby dismissed without prior service upon com- 
plainant. The reparation awarded to complainant in the order of 
February 3, 1953 shall be paid within 30 days from the date 
hereof. 

This order shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3484) 


JOHN C. LESTER COMPANY v. B & G TOMATO COMPANY. PACA 
Docket No. 5777. Decided April 7, 1953. 


Failure to Pay Amount of Deficit Incurred by Broker— 
Evidence—Failure to Prove Allegations in Answer 


Where complainant sought to recover the amount of the deficit incurred by 
it in connection with its sale as a broker of a carload of tomatoes for the 
account of respondent, and the latter denied liability and alleged other 
defenses, held, on the basis of the facts of the record, that (1) com- 
plainant, as broker, negotiated the purchase of a carload of tomatoes 
for account of respondent; (2) pursuant to the request of and accept- 
ance by respondent, complainant obtained from the shipper a proper 
allowance based on the condition of the tomatoes; (3) complainant re- 
sold the tomatoes for respondent’s account and incurred a net loss; and 
(4) respondent’s failure to pay promptly for this loss is a violation of 
section 2 of the act for which reparation should be awarded to com- 
plainant. 


. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Joseph Fuchs, 
of New York, N. Y., for respondent. Mrs. Ilene M. Crigler, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on April 1, 1952, complainant seeks to 
recover $309.69, which is alleged to be the amount of a deficit 
incurred by complainant in connection with its sale as a broker of 
a carload of tomatoes for the account of respondent. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Regulatory Division, Fruit and 
Vegetable Branch, were served by registered mail on respondent 
on June 4, 1952. A copy of the report of investigation was served 
by registered mail on complainant’s representative on June 5, 1952. 
Respondent filed an answer to the formal complaint denying lia- 
bility. Respondent alleges that complainant failed to obtain a suit- 
able allowance from the shipper, and that complainant accepted 
an allowance without respondent’s consent. Respondent also denies 
that it authorized complainant to dispose of the tomatoes for re- 
spondent’s account. 

Inasmuch as the amount involved herein is less than $500, the 
case is handled in accordance with the shortened method of pro- 





420 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 12 A.D. 419 


cedure as set forth in section 47.20 of the rules of practice (7 
CFR 47.20). In accordance with such procedure, complainant filed 
an opening statement of facts, and respondent requested that its 
formal answer and papers attached thereto be considered as its 
answering statement. 


FINDINGS OF FACT 


1. Complainant, John C. Lester Company, is a partnership 
composed of John C. Lester and Christian E, Lipke, whose post 
office address is 216 South Water Market, Chicago 8, Illinois. 


2. Respondent, B & G Tomato Company, is a partnership com- 
posed of David Budnitzky and Alter Goldsmith, whose post office 
address is 315 Washington Street, New York 13, New York. At 
the time of the transaction involved herein, respondent was li- 
censed under the Act. 


8. On or about October 25, 1951, in the course of interstate 
commerce, complainant, acting as broker, negotiated a contract 
for the sale by the Cochran Company, Inc., Tracy, California, to 
respondent of 650 lugs of U.S. No. 1 tomatoes, 6 x 7 size, ‘‘Cocki- 
too” brand, then contained in car PFE 40805, which had been 
shipped from Rhodes Station, California on October 23, 1951, and 
which was then rolling to Chicago, Illinois. The agreed purchase 
price was $2.40 per lug, or $1,560 f.0.b. shipping point. The con- 
tract further provided that the shipper should invoice the broker 
for the purchase price, and that the broker, in turn, should draft 
respondent. 


4. Asevidenced by United States Department of Agriculture— 
State of California inspection certificate completed at Rhodes Sta- 
tion, California at 4:30 p.m., October 23, 1951, the tomatoes in 
car PFE 40805 graded U.S. No. 1, with no decay. 


5. The shipment of tomatoes in controversy arrived at Chicago 
on November 1, 1951 and, in accordance with instructions received 
from respondent, complainant made an inspection of the shipment 
and reported the results thereof to respondent. Complainant’s re- 
port indicated the inadvisability of shipping the tomatoes on to 
New York because of excessive color. As a result of complainant’s 
report to it as to the condition of the tomatoes, respondent re- 
quested that complainant obtain an allowance from the shipper. 
In accordance with respondent’s instructions, complainant com- 
municated with the shipper and as a result of complainant’s rep- 
resentations and these negotiations, the shipper agreed to a reduc- 
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tion of 40¢ per lug on the shipment, reducing the invoice price 
from $1,560 to $1,300. Complainant notified respondent of the 
allowance offered by the shipper, and it was accepted by respond- 
ent. 


6. Further, upon the basis of complainant’s report as to the 
condition of the shipment, respondent determined not to have 
the car diverted to itself at New York. Instead, after securing the 
allowance from the shipper, respondent requested that complain- 
ant sell the tomatoes to the best advantage for respondent’s ac- 
count. Respondent agreed to the payment of a brokerage fee of 5¢ 
per lug (or $32.50) payable to complainant in connection with 
this sale. Pursuant to respondent’s further instructions, complain- 
ant resold the tomatoes under discussion to Dixon & Tom-A-Toe, 
Inc., 811 South Alabama Street, Indianapolis, Indiana, at an 
agreed price of $2.50 per lug delivered, or $1,625 less freight 
charges of $602.19, making a net invoice price of $1,022.81. Com- 
plainant arranged for delivery of the tomatoes to the purchaser, 
and has retained the net proceeds of resale. 


7. Respondent owes complainant $1,300, which is the amount 
of the adjusted invoice price of the tomatoes for which complain- 
ant assumed liability for respondent’s account to the shipper. The 
resale of the tomatoes by complainant for the account of respond- 
ent to the Indianapolis purchaser netted $990.31 (the invoice 
price of $1,022.81 less brokerage of $32.50). The net proceeds of 
resale are payable by complainant to respondent. The difference 
between these two amounts is $309.69, which is due from respond- 
ent to complainant. Respondent has failed and refused to pay this 
sum, or any part thereof. 


8. The formal complaint was filed on April 1, 1952, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent admits that, based upon complainant’s report to it 
of the condition of the tomatoes upon arrival at Chicago, respond- 
ent requested complainant to handle the matter of an allowance 
with the shipper. Respondent alleges that the unsatisfactory con- 
dition of the tomatoes (a high degree of color) was caused by the 
shipper’s failure to protect the tomatoes by initial icing at ship- 
ping point; and respondent has established that the car was ini- 
tially iced at Colton, California, at 12:01 p.m., October 26, 1951, 
which was three days after loading of the shipment into the car 
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at Rhodes Station, California. Respondent’s primary defense 
seems to be that complainant failed to obtain a suitable and proper 
allowance from the shipper, and that complainant accepted an 
allowance without respondent’s consent. 

Respondent has submitted no evidence in support of its allega- 
tion that complainant failed to obtain a suitable and proper allow- 
ance from the shipper, and the facts of record fail to support this 
allegation. Respondent has also failed to submit any evidence in 
support of its allegation that complainant accepted an allowance 
from the shipper without respondent’s consent. The negotiations 
by the parties to this proceeding were conducted through long dis- 
tance telephone conversations and by telegram. There is no docu- 
mentary evidence to show clearly that respondent did consent to 
the allowance granted by the shipper. However, respondent has 
not alleged or attempted to prove that it refused to accept the 
allowance, at the same time admitting it requested an allowance. 
It would seem improbable that, after having instructed its broker 
to seek an allowance from the shipper in connection with a ship- 
ment of tomatoes then belonging to it, a purchaser would fail to 
take any further action. Presumably, the purchaser would, if 
necessary, inquire whether an allowance had been granted, and 
would either accept or reject the allowance, if offered, or would 
issue some further instructions as to disposition of the shipment 
then in its name. The record is devoid of any evidence of this kind. 
The circumstances of this case, we think, support the conclusion 
that complainant reported the 40¢ allowance to respondent, as 
alleged by complainant, and that it was accepted by respondent. 

Respondent’s answer contains a general denial] that it instructed 
complainant to dispose of the shipment for respondent’s account. 
In this connection, respondent, again, has failed to submit any 
evidence in support of its defense, and the record is devoid of 
documentary evidence on the point. The evidence submitted by 
complainant is at least conflicting with respondent’s position. For 
example, complainant alleges that respondent had agreed, upon 
notification that complainant had obtained the allowance of 40¢ 
per lug, to reimburse complainant for any loss which might be 
sustained in complainant’s resale of the tomatoes. The report of 
investigation contains complainant’s statement that, when it noti- 
fied respondent of the offer to purchase received from Dixon & 
Tom-A-Toe Company, respondent advised it was satisfactory for 
complainant to confirm the sale. Complainant stated that respond- 
ent then instructed complainant to recall its draft, and that re- 
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spondent would remit its check to complainant for the loss. It 
appears from the evidence of record that complainant did recall 
its draft, and that the sale and delivery of the tomatoes to the 
Dixon & Tom-A-Toe Company were completed by complainant. We 
think the evidence of record supports complainant’s version of the 
transaction. 

In conclusion, we hold that complainant, as broker, negotiated 
the purchase of a carload of tomatoes for the account of respond- 
ent; that pursuant to respondent’s request, complainant obtained 
an allowance from the shipper which was accepted by respondent; 
and that thereafter, in accordance with respondent’s instructions, 
complainant resold the tomatoes for respondent’s account and in- 
curred a net loss of $309.69. Respondent’s failure to make full 
payment promptly to complainant for this loss is a violation of 
section 2 of the Act, for which reparation, with interest, should 
be awarded complainant. The facts should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, $309.69, with interest thereon at the 


rate of 5 percent per annum from November 1, 1951, until paid. 
The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 


(No. 3485) 


PACA Docket No. 5703. Decided April 7, 1953. 


Dismissal—Settlement between Parties 


Where complainant notified the Department that it accepted a check in full 
satisfaction of the complaint and indicated that the complaint may be 
dismissed, the complaint, accordingly, is dismissed. 

Complainant pro se. Mr. R. W. Gudgeon, of Chicago, Illinois, for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.). 
In a formal complaint filed on November 8, 1951, complainant 
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alleges failure on the part of respondent to deliver in accordance 
with contract terms certain onions purchased from respondent 
and shipped in September 1951. Complainant further alleges that 
as a result of respondent’s breach, it sustained damages. A copy 
of the formal complaint and a copy of the report of investigation 
made by the Regulatory Division, Fruit and Vegetable Branch, 
were served upon respondent on January 30, 1952. A copy of the 
report of investigation was served upon complainant on January 
28, 1952. Respondent filed an answer on February 18, 1952, deny- 
ing that it failed to deliver onions in accordance with the terms 
of the contract and denying that it was indebted to complainant 
for the alleged damages. 

By letter dated March 26, 1953, addressed to the Regulatory 
Division, Fruit and Vegetable Branch, complainant notified the 
Department that it has accepted a check in the amount of $75, 
made payable to complainant by respondent, in full satisfaction 
of the complaint filed against respondent in this case. Complain- 
ant indicated that the complaint may, therefore, be dismissed. 
Accordingly, the complaint should be and is hereby dismissed. 

Copies hereof shall be served upon the parties. 


(No. 3486) 


L. NEELY STONER v. RAMSEL FRUIT COMPANY. PACA Docket No. 
5964. Decided April 14, 1958. 


Failure to Pay Balance of Purchase Price of Watermelons— 
Default 


Where complainant sought an award of reparation in the amount of the 
alleged unpaid balance of the purchase price of watermelons sold and 
delivered to respondent, held, that since respondent admitted the material 
facts alleged in the complaint by failing to file an answer, reparation 
in the amount of the balance of the purchase price should be awarded to 
complainant. 

Mr. L. Neely Stoner, of Ironton, Missouri, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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Informal complaint was filed on December 19, 1951. Formal com- 
plaint was filed November 17, 1952. Complainant seeks an award 
of reparation in the amount of the alleged unpaid balance of the 
purchase price of 22,940 pounds of watermelons sold and delivered 
to respondent in July 1951. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on January 7, 1953. A copy of the report of investigation and 
a copy of the formal complaint were served upon respondent on 
February 19, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, L. Neely Stoner, whose ad- 
dress is 930 N. Main Street, Ironton, Missouri. 


2. Respondent is an individual, Raymond P. Ramsel, doing 
business as Ramsel Fruit Company, whose address is Blair, Kan- 
sas. At the time of the transaction involved herein, respondent was 
licensed under the Act. 

3. In the course of interstate commerce, and by oral contract, 
complainant, on July 21, 1951, sold to respondent one truckload, 
22,940 pounds, of ungraded watermelons at $2.25 per cwt., less 
an allowance for shortage of 480 pounds, or for a total price of 
$505.35 f.o.b. Texas shipping point. 

4. Watermelons meeting the specifications of the foregoing 
contract were shipped by motor truck from Marshall, Texas, in 
interstate commerce, to respondent at St. Joseph, Missouri. Upon 
arrival at destination, respondent accepted the watermelons in 
compliance with said contract of sale, and made no complaint with 
respect thereto. 

5. The purchase price of the truckload of watermelons is $505.- 
35, of which respondent has paid only $100, leaving a balance of 


$405.85 due and owing to complainant. 
6. Informal complaint was filed December 19, 1951, which was 


within 9 months after the cause of action accrued. 
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CONCLUSIONS 


' The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price for the truckload of watermelons is in vio- 
lation of section 2 of the Act. Complainant should be awarded 
reparation in the amount of $405.35, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $405.35, with interest thereon 
at the rate of 5 percent per annum, from August 1, 1951, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3487) 


PACA Docket No. 5715. Decided April 14, 1953. 


Dismissal—Settlement between Parties 
Where the Department was advised that settlement of the controversy has 
been reached by the parties and payment made in accordance therewith, 
the complaint herein, accordingly, is dismissed. 
Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Mr. A. N. 
Brockway, of Pittsburgh, Pennsylvania, for respondent. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on March 5, 1952, complainant seeks 
reparation in the amount of $404.93, which is alleged to be dam- 
ages sustained by complainant upon a resale of a carload of cab- 
bage sold to respondent and rejected by it upon delivery in Decem- 
ber 1951. A copy of the formal complaint and a copy of the report 
of investigation made by the Regulatory Division, Fruit and Vege- 
table Branch, were served upon respondent on March 11, 1952. 
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A copy of the report of investigation was served upon complain- 
ant’s attorney on March 10, 1952. Respondent filed an answer to 
the complaint on March 21, 1952, in which it is contended that the 
cabbage failed to meet contract specifications and that respond- 
ent’s rejection was justified. 

By letter dated March 30, 1953, complainant notified the Depart- 
ment that it has accepted a check in the amount of $150 from the 
respondent in full and final settlement of complainant’s claim 
against respondent. Complainant’s letter indicates that the com- 
plaint in this proceeding may be dismissed. Accordingly, the com- 
plaint is hereby dismissed. 

Copies hereof shall be served upon the parties. 


(No. 3488) 


CORMIER & CHACHERE v. VAUGHAN. PACA Docket No. 5965. De- 
cided April 16, 1953. 


Failure to Pay Balance of Purchase Prices of Lots of 
Potatoes—Default 


12 A.D. 424, followed. 


Mr. Seth Lewis, of Opelousas, Louisiana, for complainant. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on November 4, 1952. Formal com- 
plaint was filed December 22, 1952. Complaint seeks an award of 
reparation in the amount of the alleged unpaid balance of the pur- 
chase prices of 44 lots of sweet potatoes sold and delivered to re- 
spondent between the dates of December 9, 1951 and April 1, 1952, 
inclusive. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on February 19, 1953. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on February 20, 1953. 

At the time of service of the formal complaint, respondent was 
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notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Elvin Cormier 
and John A. Chachere, doing business as Cormier & Chachere, 
whose address is Route 1, Church Point, Louisiana. 


2. Respondent is an individual, Vernon C. Vaughan, whose 
address is 101 Travis Street, Houston, Texas. At the time of the 
transactions involved herein, respondent was licensed under the 
Act. 


8. In the course of interstate commerce, and by oral contracts 
negotiated by its agent at Houston, Texas, complainant sold to 
respondent the following 22 lots of sweet potatoes on the dates and 
for the prices indicated: 


Date Quantity Unit Price Total 


Feb. 5, 1952 Crs. U.S. No. 1 $5.50 $137.50 
Sg Rapes ct - 4 5.50 137.50 


9, 5.50 192.50 

10, 5.50 137.50 

14, 5.50 110.00 

16, 5.50 82.50 

19, 5.50 137.50 

21, 5.50 137.50 

22, 5.50 137.50 

23, 5.50 82.50 

24, 5.50 137.50 

27, 5.65 141.25 

29, 5.65 141.25 
March 2, 195 5.65 197.75 
oe re 5.75 86.25 
6, 5.75 143.75 

12, 6.25 156.25 

16, 6.50 162.50 

24, 7 6.50 162.50 

27, 6.50 162.50 

29, 6.50 162.50 
April 1, 1952 7.00 175.00 


Total $3,121.50 
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4. Twenty-two lots of sweet potatoes meeting the specifications 
of the foregoing contracts of sale were shipped from Lewisburg, 
Louisiana, in interstate commerce, to respondent at Houston, 
Texas. Upon arrival at destination, respondent accepted the sweet 
potatoes in compliance with said contracts of sale and made no 
complaint with respect thereto. 

5. The total purchase price of the 22 lots of sweet potatoes 
is $3,121.50, no part of which has been paid by respondent to com- 
plainant. 

6. As to 22 lots of sweet potatoes sold by complainant to re- 
spondent between December 9, 1951 and February 3, 1952, com- 
plaint was not filed within the 9 months provided by the Act for 
the filing of reparation complaints thereunder. Informal complaint 
with respect to the sales made between February 5, 1952 and April 
1, 1952, was filed on November 4, 1952, which was within 9 months 
after these several causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Attached to the report of investigation as an exhibit is a memor- 
andum signed by respondent and addressed to Mr. Elvin Cormier, 
one of the complainant partners, on May 9, 1952, admitting in- 
debtedness to complainant in the amount of $6,029. In addition to 
the sweet potatoes referred to in Finding of Fact No. 3, the com- 
plaint includes a claim for the balance of the purchase price of 22 
lots of sweet potatoes sold by complainant to respondent between 
December 9, 1951 and February 3, 1952, for a total purchase price 
of $2,825, on which respondent has made payments totaling $1,700. 
No complaint was filed with respect to these potatoes within 9 
months from the time the causes of action accrued, and the De- 
partment has no jurisdiction over this part of complainant’s claim. 

Respondent’s failure to pay promptly the agreed purchase prices 
for the 22 lots of sweet potatoes referred to in Finding of Fact 
No. 3 is in violation of section 2 of the Act. Complainant should be 
awarded reparation in the amount of $3,121.50, with interest, and 
the facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant as reparation, $3,121.50 with interest thereon at 
the rate of 5 percent per annum from May 1, 1952, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 3489) 


PACA Docket No. 5887. Decided April 22, 1953. 


Dismissal—Settlement by Arbitration 


Where complainant sought an award of reparation in the amount of the 
difference between the contract price and the net amount realized from 
the sale of the rejected lima beans, held, that, since it appears that the 
issues joined by the pleadings in this proceeding under the act are the 
same as those submitted for arbitration and that such issues have been 
considered and determined in the arbitration proceeding, no issues re- 
main for determination by the Department and, therefore, the complaint 
should be dismissed. 

. Robert F. Finke and Mr. Lyndle W. Hess, of Chicago, Illinois, for com- 
plainant. Mr. Sidney Schwartzreich, of New York, N. Y., for respondent. 
Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a formal complaint filed November 20, 1952. It is 
alleged that on or about November 2, 1951, complainant contracted 
to sell to respondent approximately 414,000 pounds of frozen Ford- 
hook lima beans, U.S. Grade C or better, packed in 6/5 pound car- 
tons at the agreed price of $0.125 per pound f.o.b. complainant’s 
plant at * * *, Washington, to be shipped to * * *%, 
New Jersey. It is alleged fuurther that complainant shipped to 
respondent car NHIX 976 containing frozen lima beans of the 
kind, quality and grade specified in the contract; that respondent 
refused to accept the lima beans on arrival; and that complainant 
resold the lima beans for respondent’s account. Complainant re- 
quests an award of reparation in the amount of $2,836.81, the 
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difference between the contract price and the net amount realized 
from the sale of the rejected lima beans. 

Respondent filed an answer on January 2, 1953, alleging that it 
purchased the frozen lima beans on the basis of samples submit- 
ted by complainant and that the lima beans tendered by complain- 
ant did not conform to the samples. Respondent requested an oral 
hearing at * * *, New York, where it is engaged in business. 

Prior to the holding of the oral hearing, the Department was 
advised by the attorneys representing the parties that the issues 
in this proceeding had been disposed of in an arbitration proceed- 
ingin * * *, New York, on March 12, 1953. In this arbitra- 
tion proceeding both parties were represented by counsel. The 
bought and sold note issued by complainant’s representative at 
the time of contracting provided for the settlement of any con- 
troversy or claims arising out of the contract by arbitration in 
* .%* * jn accordance withthe rulesofthe * * *, New 
York. 

Since it appears that the issues joined by the pleadings in this 
proceeding under the act are the same as those submitted for 
arbitration and that such issues have been considered and deter- 
mined in the arbitration proceeding, no issues remain for deter- 


mination by the Department. For this reason, the complaint filed 
by complainant with the Department is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 3490) 


MILTON SCHOENBURG v. S. T. RUNZO & COMPANY, INC. PACA 
Docket No. 5688. Decided April 22, 1953. 


Petition for Reconsideration of Previous Order Granted, 
with Amendment 


Upon consideration of the previous order, it is held that the order is sup- 
ported by evidence of record and by applicable principles of law, and the 
order is amended as indicated herein. 


Messrs. Blanksten & Lansing, of Chicago, Illinois, for complainant. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER GRANTING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), we 
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issued our Preliminary Statement, Findings of Fact, Conclusions, 
and Order on March 2, 1953, wherein we found that respondent 
owed complainant $97.98. This amount had previously been tend- 
ered to and refused by complainant. We concluded that respondent 
had not violated section 2 of the Act, although the amount re- 
mained due and failure by respondent to renew tender would be 
a violation of section 2 of the Act. The proceeding was held in 
abeyance pending issuance of a further order to give the parties 
an opportunity to settle on the basis indicated. Thereafter, evi- 
dence was presented that, in accordance with our order, respond- 
ent had issued a new check for $97.98 to complainant. By Sup- 
plemental Findings of Fact, Conclusions, and Order dated March 
18, 1953, we concluded that respondent had fulfilled its obligation 
to complainant and had not violated the Act. Accordingly, the 
complaint was dismissed. On March 30, 1953, and within the time 
prescribed by the rules of practice, complainant filed a petition for 
reconsideration of our order. 

Complainant alleges error in our findings and conclusions with 
respect to the evidence and the terms of the new contract entered 
into between the parties. In this connection, complainant points 
out what it believes to be an inconsistency in our conclusions. A 
slight amendment in terminology should clarify the alleged incon- 
sistency. Accordingly, commencing on page 5, line 13 of the order 
of March 2, 1953, the sentence reading ‘However, it seems im- 
probable to us that respondent would have guaranteed payment 
for the remaining crates in the car before he had inspected them, 
and when inspection of some of the crates in the bottom tier led 
him to notify complainant of rejection.” [italics added], should 
be, and is amended to read as follows: “However, it seems improb- 
able to us that respondent would have guaranteed payment for the 
remaining crates in the car before he had obtained Federal inspec- 
tion, and when inspection of some of the crates in the bottom tier 
led him to notify complainant of rejection.” 

With the above amendment, it is our opinion that the order of 
February 13, 1953 is supported by evidence of record and by ap- 
plicable principles of law. 

This order shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3491) 



















nd- 
ent SIMON SIEGAL COMPANY v. MCBRIDE PropUCE Co. PACA Docket 
re No. 5492. Decided April 22, 1953. 

be 

in Dismissal—Failure to Show Market Value of Carrots 
ies Delivered—Breach of Contract—Violation of Act 
wn Where complainant sought to recover the loss allegedly sustained by respond- 
d ent’s breach of contract of purchase and sale of a carload of U.S. No. 1 
wal carrots on the ground that the carrots shipped by respondent were not 
ip- of the kind, quality and grade specified in the contract, and respondent 
‘ch admitted the making of the contract but denied that the carrots failed 
on to meet contract specifications, held, that respondent failed to ship carrots 
he of the size and grade contracted for, but in the absence of any convincing 
, evidence of the market value of the carrots delivered, the complaint 
ne should be dismissed and, in view of the conclusion that respondent 
or breached the contract, the facts should be published. 

th Principal and Agent—Liability of Agent Making Contract 

ed for Undisclosed Principal 

ts Where respondent testified that he is not liable to complainant because he 
A merely acted as broker for a party in selling the carload of carrots to 
n- complainant, but the evidence shows that respondent sold the carload of 






carrots for his own account for which he received a brokerage fee, held, 
that though respondent testified that he believed complainant knew of 















a- this agency from previous transactions, there is no proof of actual 

it knowledge on the part of the complainant, and that respondent is a 

ft, proper party to this proceeding because an agent purporting to act on 

d his own account but, in fact, making a contract on account of an un- 

d disclosed principal, is a party to the contract. 

)- 

e Measure of Damages for Breach of Warranty 

8 The measure of damages for breach of warranty, where the buyer accepts 

, the produce, is the difference between the value of the produce at the 
time of the delivery to the buyer and the value the produce would have 

had at that time if it had met contract specifications. 





Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. McBride 
Produce Co., of Weslaco, Texas, respondent, pro se. Mr. Frederick W. 
Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed January 12, 1951. A copy of the 
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formal complaint and a copy of the report of investigation were 
served by registered mail upon respondent on March 9, 1951. A 
copy of the report of investigation was served in like manner upon 
complainant on March 8, 1951. 

Complainant alleges that on or about February 13, 1948, re- 
spondent sold to complainant one carload of U. S. No. 1 carrots 
consisting of 368 crates for a total price of $1,900, f.o.b., but that 
the carrots shipped by respondent were not of the kind, quality 
and grade specified in the contract. Complainant seeks to recover 
the loss allegedly sustained by reason of respondent’s breach of 
contract. 

Respondent filed an answer on March 14, 1951, admitting the 
making of the contract. Respondent denied, however, that the 
carrots failed to meet contract specifications and denied any lia- 
bility to complainant. An oral hearing was requested by respond- 
ent. 

An oral hearing was held on March 12, 1952, at McAllen, Texas. 
Complainant was not represented at the hearing. At the written 
request of his attorneys, the deposition of Simon Siegel was re- 
ceived in evidence. Respondent appeared by D. F. McBride. Ernest 


Wofford, James T. Ringland, J. F. Stewart, and D. F. McBride 
testified for respondent. Briefs were filed by complainant and re- 
spondent. 


FINDINGS OF FACT 


1. Complainant, Simon Siegel Company, is a corporation, 
whose address is 2515 West Jarvis Avenue, Chicago, Illinois. 


2. Respondent is an individual, Dwight F. McBride whose ad- 
dress is Weslaco, Texas. At the time of the transaction involved 
herein, respondent, doing business as McBride Produce Co., was 
licensed under the act. 


3. On February 13, 1948, in the course of interstate commerce, 
complainant contracted to purchase and respondent contracted to 
sell, if available, one carload of U.S. No. 1 grade carrots, Tropic 
Maid brand, size “mostly medium, few small, few large” at the 
agreed price of $5 per crate f.o.b. Pharr, Texas, for shipment that 
day to complainant at Chicago, Illinois. n the same day, respond- 
ent sent complainant the following telegram: 

“Tonight NRC 6722 open yourselves Chicago MOPAC Wa- 
bash 868 USONE carrots sixes mostly medium $5.00 f.o.b. 
ICEX 60.00 carrot market $5.50 here tonight. Thanks.” 
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4. Respondent ordered car NRC 6722 diverted to complainant 
on February 14, 1948. On the same day, respondent forwarded to 
complainant an invoice and draft for the purchase price of $1,840, 
plus $60 for topice, making a total of $1,900. This amount was paid 
by complainant to respondent. 


5. The carrots in car NRC 6722 were federally inspected at 
Pharr, Texas, on February 13, 1948, immediately prior to ship- 
ment and during the process of loading. The certificate reads in 
part: 


“Size: Carrot roots 5g to 1% inches in diameter, tops 14 to 
18 inches in length; undersize within tolerance for specified 
size. 

“Quality and condition: Carrot roots fresh, clean, firm, fairly 
smooth, fairly well formed, well colored; tops fresh, clean, 
good green color; no decay; grade defects within tolerance. 
“Grade: U.S. No. 1, 54g inch minimum.” 


6. On February 16, 1948, complainant resold the carrots in 
NRC 6722 to a joint account composed of itself and Lewis D. Gold- 
stein Fruit and Produce Corp. of Philadelphia, Pennsylvania, and 
ordered the car diverted to Philadelphia. The shipment arrived 
on Saturday, February 21, 1948. On February 24, 1948, Goldstein 
notified complainant by telegram that the carrots were mostly 
small, few medium, and it was getting federal inspection. Com- 
plainant relayed this information by telegram to respondent. 


7. The federal inspection of the carrots at Philadelphia was 
made on February 25, 1948, and was restricted to the product and 
lading in 4 stacks of two rows on one side of the car, The condi- 
tion inspection certificate reads: 


“Size: Roots 52 to 114, mostly 34 to 114 inches in diameter; 
undersize within tolerance. Tops 14 to 18 inches in length. 
“Quality: Roots clean to fairly clean; fairly smooth; fairly 
well formed; generally well colored. Grade defects within 
tolerance. 

“Condition: Roots firm; tops fresh and green. No decay. 
“Grade: U.S. No. 1, 4 inch minimum.” 


8. On February 25, 1948, complainant sent to respondent the 
following telegram: 
“RETEL YESTERDAY PHILADELPHIA BUYER AD- 
VISES CAR GRADES USONE SMALL TO MEDIUM. YOU 
CONFIRMED USONE MOSTLY MEDIUM. BUYER RE- 
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FUSES ACCEPT CAR ON ORIGINAL TERMS ADVISES 
WILL HANDLE OUR ACCOUNT. ACCORDINGLY HAV- 
ING ACCEPTED CAR BY DIVERTING PHILADELPHIA 
WE HAVING CAR DISPOSED BEST ADVANTAGE WILL 
TENDER YOU NET PROCEEDS. EXPECTING YOU RE- 
FUND PURCHASE PRICE PAID NRC 6722.” 


9. The carrots were resold during the period from February 
24 through March 12, 1948, for gross proceeds of $1,147, and com- 
plainant received net proceeds of $591.77, after deductions of 
$451.10 for freight, $74.78 for demurrage, and $29.35 terminal 
charges. In addition, complainant received from the carrier net 
proceeds of $394.43 for delay and damage in transit. 


10. Informal complaint was filed October 21, 1948, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 
It appears from the evidence that the contract involved in this 
proceeding was entered into in a teletype conversation on Febru- 
ary 13, 1948, between Simon Siegel in Chicago, Illinois, and 


Dwight F. McBride in Pharr, Texas. The relevant portion of this 
conversation, beginning with an inquiry by complainant, is as 
follows: 
“WHATS THE CARROT PICTURE WIT U GA 
THERES A STRONG 5.00 5.50 MKT HERE THINK 
THERE WERE MORE BILLED OVER 5.00 LASNITE 
THAN AT 5.00 BUT THERE WASNT MANY OUT CAUSE 
YESTDY WAS COLD HERE GA 
WHAT U GONNA CHARGE US FOR COUPL TDY GA 
I COULDNT GIVE U COUPLE SI I HVNT GOT EM. I 
MITE HV I CAR IF SO WOULD HAVE TO CHARGE U 
5.00 GA 
WHAT SIZE GA 
THEY R THE SAME AS ALWAYS — MOSTLY MEDIUM 
FEW SMALL FEW LARGE ITS A PROBLEM OF GET- 
TING CARROTS OUT WHERE U CAN GET THEM GA 
OK GIVE US CAR OUT TODAY TROPICMAID USONE 
GA OR END 
SI WILL CONFIRM ONE IF WE GET IT. WE NEVER 
KNO TILL THE DAY IS OVER BUT IF WE GET A CAR 
ITS YOURS.” 
Following this conversation, respondent sent to complainant the 
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telegram quoted in Finding of Fact No. 3. On the following day, 
respondent mailed to complainant an invoice and a draft for the 
purchase price of $1,900. 

At the oral hearing, Dwight F. McBride testified that he is not 
liable to complainant in this proceeding because he merely acted 
as broker for Wofford Vegetable Company, Pharr, Texas, in sell- 
ing the carload of carrots to complainant. Ernest Wofford, the 
owner of Wofford Vegetable Company, testified that respondent 
sold the carload of carrots for his account for which respondent 
received a brokerage fee of $50. While McBride testified that he 
believed complainant knew of this agency from previous transac- 
tions, there is no proof of actual knowledge on the part of com- 
plainant. The general rule is that an agent purporting to act upon 
his own account but in fact making a contract on account of an un- 
disclosed principal is a part to the contract. Steve Dart Co. v. Te- 
Pee Marketing Agency, 7 A.D. 1197; Ottawa Produce Co. v. Chazy 
Orchids, Inc., 2 A.D. 51. It is concluded that respondent is a proper 
party to this proceeding. 

In its brief, complainant contends that the carrots in car NRC 
6722 were not in compliance with the grade and size requirements 
of the contract. Complainant urges first that since the contract 
specified “U.S. No. 1” the carrots were required to be not less 
than 34, inch minimum in diameter. To support this position, com- 
plainant' cites the applicable U.S. Standards for Bunched Carrots, 
issued June 25, 1945, which provide with respect to the U.S. No. 1 
grade that ‘‘unless otherwise specified, the diameter of each carrot 
shall be not less than three-quarter inch ...” There is no doubt 
that this provision is applicable here because the contract speci- 
fied U.S. No. 1 grade without specifying any minimum diameter. 
Since the carrots shipped by respondent were officially certified to 
be 5g inch minimum at both shipping point and destination, they 
were not U.S. No. 1 grade. The federal inspection certificates also 
disclose that none of the carrots were over 11% inches in diameter, 
although the contract called for a “few large.” In the U.S. Stand- 
ards for Bunched Carrots, the word “large” is defined to mean 
over 11% inches in diameter. It is concluded that respondent failed 
to ship carrots of the size and grade contracted for, which was 
in violation of section 2 of the act. 

Complainant also urges that the carrots were mostly small in- 
stead of mostly medium as specified in the contract. In view of 
our previous conclusion, it is deemed unnecessary to discuss this 
additional contention and the conflicting evidence relating thereto. 
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The next question concerns the damages sustained by complain- 
ant as a result of the breach of contract by respondent. In its 
brief, complainant states that it was damaged in the amount of 
$913.80, which is computed by deducting from the contract price 
of $1,900 paid to respondent, the net proceeds of $591.77 received 
by complainant from the sale of the carrots in Philadelphia and 
the net proceeds of $394.43 ($493.04 less a collection fee of $98.61) 
received by complainant from the carrier for delay and damage 
in transit. As an alternative, complainant states that its damages 
are $1,042.60, the difference between the price of $2,028.80 f.o.b. 
shipping point which the joint account agreed to pay for the car- 
rots on February 16, 1948, and $986.20, the total net proceeds 
realized by complainant from the carrots. Neither of these compu- 
tations is the proper measure of damages in this proceeding. As 
has been stated in numerous prior decisions, the measure of dam- 
ages for breach of warranty where the buyer accepts the produce 
is the difference between the value of the produce at the time of 
delivery to the buyer and the value the produce would have had 
at that time if it had met contract specifications. The Auster Co. 
et al. v. J. C. Watson Co., 8 A.D. 798, 803; C&S Produce Co. v. 
L. N. Coxe, 8 A.D. 615. 

With respect to the value of the carrots delivered, we will con- 
sider first the resale at Philadelphia. The only evidence of this 
matter is contained in a letter dated February 13, 1950, addressed 
to complainant from Mr. T. C. Curry, Chief, Regulatory Division. 
This letter, which was submitted as an exhibit to the deposition 
of Simon Siegel, states that an examination by the Department 
of the original records of Lewis D. Goldstein showed that 350 
crates of the carrots from NRC 6722 were sold as follows: 10 
crates on February 24, 1948, for $5 per crate; 95 crates between 
March 1 and March 4 for prices ranging from $2 to $4 per crate; 
and the balance between March 8 and March 12 for prices of $3 
to $4.50 per crate. The other 18 crates were rejected to the car- 
rier. In his brief, respondent states that “due diligence was not 
used in disposition of the lading as it is a well known fact that 
carrots sold up to thirty days after loading could not possibly 
bring full market as they would have to show shopworn and de- 
terioration by age and loss of ice in crates which would make a 
poor appearance.” We agree with respondent that the amount for 
which the carrots were sold cannot be considered as accurately 
reflecting the value of the carrots at the time of arrival at Phila- 


delphia. 
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Furthermore, the market price of Texas carrots declined a sub- 
stantial amount after the arrival of car NRC 6722 at Philadelphia 
on Saturday, February 21, 1948. The report of investigation con- 
tains excerpts from the Federal Market News Reports for Phila- 
delphia beginning with Tuesday, February 24, 1948, the previous 
day being a holiday. On Tuesday the market for carrots was 
slightly weaker and sales were as follows: ‘‘La. 6 doz. crates Texas 
4,50-5.50, mostly 4.50-5.00, poorer low as 4.00.” The quotations 
for the next three days were: February 25, “‘4.25-5.50, mostly 4.75- 
5.25, poorer 3.50-4.00”; February 26, “4.25-5.50, mostly 4.50-5.00, 
one mark 6.00”; and February 27, ‘‘4.00-4.50, one mark fine qual- 
ity 5.50-6.00.” Prices continued to decline through March 5, 1948, 
with Texas carrots selling on that day for $3.50 to $4.50 per crate 
and poorer quality as low as $3. It was not until the next week 
that the market went up, which accounts for the higher prices 
received for the carrots from NRC 6722 sold that week. Thus it 
appears that a part of the loss on resale of the carrots was due 
to the market decline. 

The only other evidence which is relevant to the computation of 
damages is the Federal Market News Reports which have been 
referred to hereinbefore. But these reports fail to show a price 
differential between U.S. No. 1 carrots and U.S. No. 1, ¥% inch 
minimum carrots. No reference whatever is made to grade or size. 
It may not be assumed that this differential is represented by, for 
example, the highest and lowest prices quoted on February 24, 
1948. In the absence of any convincing evidence of the market 
value of the carrots delivered in NRC 6722, the complaint should 
be dismissed. In view of our conclusion that respondent breached 
the contract in violation of section 2 of the act, the facts should 


be published. 


ORDER 
The complaint is dismissed. 
The facts and circumstances as set forth herein shal] be pub- 


lished. 
Copies hereof shall be served upon the parties. 
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(No. 3492) 


HEGGBLADE-MARGULEAS COMPANY, INC. v. RILEY GARZA PRODUCE. 
PACA Docket No. 5976. Decided April 27, 1953. 


Failure to Pay Purchase Price of Truckload of 
Emperor Grapes—Default 


Where complainant sought an award of reparation in the amount of the 
alleged purchase price of a truckload of Emperor grapes sold and de- 
livered to respondent, held, that since respondent admitted the material 
facts alleged in the complaint by failing to file an answer, reparation in 
the amount of the purchase price should be awarded to complainant. 


Heggblade-Marguleas Company, Inc., of San Francisco, California, com- 
plainant, pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on December 30, 1952. Formal com- 
plaint was filed on January 26, 1953. Complainant seeks an award 
of reparation in the amount of the alleged purchase price of a 
truckload of Emperor grapes sold and delivered to respondent in 
November 1952. j 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on February 9, 1953. A copy of the report of investigation and 
a copy of the formal complaint were served upon respondent on 
March 14, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Respondent has not filed 
an answer. The issuance of an order is, therefore, authorized with- 
out further proceedings. 


FINDINGS OF FACT 


1. Complainant, Heggblade-Marguleas Company, Inc., is a cor- 
poration, whose address is 405 Montgomery Street, San Francisco, 
California. 
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2. Respondent is an individual, Riley Schilling, Garza, doing 
business as Riley Garza Produce, whose address is 305 Produce 
Terminal Market, San Antonio, Texas. At the time of the trans- 
action involved herein, respondent was licensed under the Act. 


38. In the course of interstate commerce, complainant on No- 
vember 26, 1952, sold to respondent 968 lugs of Emperor grapes, 
at $1.45 per lug, f.o.b. California shipping point, plus $37.50 pre- 
cooling charges, or for a total price of $1,441.10. 


4. Grapes meeting the specifications of the foregoing contract 
were shipped by motor truck from Reedley, California, in inter- 
state commerce, to respondent at San Antonio, Texas. Upon ar- 
rival at destination, respondent accepted the grapes in compliance 
with said contract of sale and made no complaint with respect 
thereto. 

5. The purchase price of the truckload of grapes, including 
precooling charges, is $1,441.10, no part of which has been paid 
by respondent to complainant. 


6. Formal complaint was filed on January 26, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price for the truckload of grapes is in violation of section 
2 of the Act. Complainant should be awarded reparation in the 
amount of $1,441.10, with interest, and the facts should be pub- 


lished. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,441.10, with interest there- 
on at the rate of 5 percent per annum from December 1, 1952, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3493) 


JOHN P. BUSHEE PoTATO COMPANY v. ENGLAND. PACA Docket 
No. 5873. Decided April 27, 1953. 


Failure to Pay Balance of Purchase Price of Potatoes— 
Default 


12 A.D. 424, followed. 


John P. Bushee Potato Company, of East Grand Forks, Minnesota, com- 
plainant, pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on August 1, 1950. Formal com- 
plaint was filed on December 8, 1950. Complainant seeks an award 
of reparation in the amount of the alleged unpaid balance of the 
purchase price of a truckload of potatoes sold and delivered to 


respondent in April 1950. 

A copy of the formal complaint and a copy of the report of in- 
vestigation made by the Regulatory Division, Fruit and Vegetable 
Branch, were served upon respondent on February 17, 1951. A 
copy of the report of investigation was served upon complainant 
on February 19, 1951. Copies of a supplemental report of investi- 
gation were served upon complainant and upon respondent on 
December 20, 1952 and January 20, 1953, respectively. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, re- 
spondent did not file an answer. On February 11, 1953 complain- 
ant filed an amended complaint. A copy thereof was forwarded to 
respondent by registered mail but was returned to the Department 
unclaimed. Thereafter, on April 1, 1953, the Hearing Clerk sent 
to respondent by regular mail a copy of the amended complaint 
addressed to respondent’s last known address. The issuance of an 
order is authorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant is a partnership, composed of John P. Bushee 
and Joe LaBoda, trading as John P. Bushee Potato Company, 
whose address is 108 North 4th Street, East Grand Forks, Minne- 
sota. 


2. Respondent is an individual, James E. England, whose ad- 
dress is 247 Lane B-Anchorage, Clearfield, Utah. At the time of 
this transaction, respondent was not licensed under the Act, but 
was subject to license and subsequently paid arrearage for the 
period from April through August 1950, during which time he 
admittedly was in the produce business. 


8. On or about April 17, 1950, in the course of interstate com- 
merce, complainant sold to respondent 300 100-lb. sacks of Minne- 
sota Blue Tag Certified Triumph Seed potatoes, Size B, at $1.85 
per sack, f.o.b. East Grand Forks, Minnesota, for a total purchase 
price of $555. 


4. On April 17, 1950 potatoes conforming to the terms of the 
contract were delivered to respondent who accepted the potatoes 
in compliance with said contract of sale, and made no complaint 
with respect thereto. 


5. The purchase price of the potatoes is $555. Respondent has 
made payments totaling $340, leaving due and owing to complain- 
ant a balance of $215. 


6. Formal complaint was filed on December 8, 1950, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
and amended complaint constitutes an admission of the facts al- 
leged in the complaint, as provided in the rules of practice (7 CFR 
47.8(c)). 

Respondent’s failure to make full payment promptly to com- 
plainant for the potatoes sold to and accepted by him is in viola- 
tion of section 2 of the Act. Complainant should be awarded repar- 
ation in the amount of $215, with interest, and the facts should be 
published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, $215, with interest thereon at 
the rate of 5 percent per annum from May 1, 1950, until paid. 
The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 3494) 


Gus H. Kury v. SID LIPsIG & Co. AND/OR POTATO MARKETING CoM- 
PANY. PACA Docket No. 5750. Decided April 27, 1953. 


Dismissal of Petition for Reconsideration for Failure to 
to Show Error in Previous Order 


Where the previous order is supported by evidence of record and the appli- 
cable principles of law, the petition for reconsideration is dismissed. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL OF PETITION FOR RECONSIDERATION 
In this reparation proceeding under the Perishable Agricultural 


Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on April 3, 1953 dismissing the complaint. A 
copy of the order-was served upon complainant on April 6, 1953. 
On April 13, 1953, and within the time prescribed by the rules of 
practice, complainant filed a petition for reconsideration of our 
order. 
Upon a careful review of the order of April 3, 1953, we are of 
the opinion that it is supported by the evidence of record and by 
applicable principles of law. Accordingly, complainant’s petition 
is hereby dismissed without prior service thereof upon respondent. 
This order shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 3495) 


ADAMS FRUIT & IMPORTING Co., INC. v. HUSSON FRUIT COMPANY. 
PACA Docket No. 5969. Decided April 28, 1953. 


Failure to Pay Balance of Purchase Price of Lots of 
Bananas—Default 


12 A.D. 424, followed. 


Adams Fruit & Importing Co., Inc., of Miami, Florida, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on January 29, 1952. Complainant 
seeks an award of reparation in the amount of the alleged unpaid 
balance of the purchase price of two lots of bananas sold and de- 
livered to respondent in May 1951. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on January 17, 1953. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on January 20, 1953. A copy of a supplemental report of investi- 
gation was served upon complainant on March 21, 1953 and a copy 
of this supplemental report of investigation was served upon re- 
spondent on April 7, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 
1. Complainant, Adams Fruit & Importing Co., Inc., is a cor- 
poration, whose address is 453 N. E. 33rd Street, Miami 37, 
Florida. 
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2. Respondent is an individual, Joseph S. Husson, doing busi- 
ness as Husson Fruit Company, whose address is 1714 7th Avenue, 
Charleston, West Virginia. At the time of the transactions in- 
volved herein, respondent was licensed under the Act. 


8. In the course of interstate commerce, and by oral contracts, 
complainant sold to respondent the following two lots of bananas 
on the dates and terms indicated: 

May 14, 1951, 29,490 lbs. bananas at $7.00 cwt. f.o.b. $2,079.30 
including wharfage of $15.00 

May 28, 1951, 23,030 Ibs. bananas at $6.75 cwt. f.o.b. $1,569.52 
including wharfage of $15.00 


TOTAL $3,648.82 
4. Two lots of bananas meeting the specifications of the fore- 
going contracts were shipped by motor truck from loading point 
in the State of Florida, in interstate commerce, to respondent at 
Charleston, West Virginia. Upon arrival at destination, respond- 
ent accepted the two lots of bananas in compliance with said con- 
tracts of sale, and made no complaint with respect thereto. 


5. The total purchase price of the two lots of bananas is $3,- 
648.82, including wharfage charges, of which respondent has paid 
to complainant $3,500, leaving due and owing to complainant the 
sum of $148.82. 

6. Formal complaint was filed on January 29, 1952, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

The failure of respondent to pay promptly to complainant the 
full agreed purchase price of the two lots of bananas is in viola- 
tion of section 2 of the Act. Complainant should be awarded repar- 
ation in the amount of $148.82, with interest, and the facts should 


be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $148.82, with interest thereon 
at the rate of 5 percent per annum from June 1, 1951, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3496) 


B & S PRODUCE COMPANY v. JOHNNIE G. LAMB SR. WHOLESALE 
PRODUCE. PACA Docket No. 5977. Decided April 28, 1953. 


Failure to Pay Purchase Price of Bushels of Tomatoes— 
Default 


12 A.D. 440, followed. 


Mr. Lefferts L. Mabie, Jr., of Wauchula, Florida, for complainant. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on December 8, 1952. Formal com- 
plaint was filed on March 12, 1953. Complainant seeks an award of 
reparation in the amount of the alleged purchase price of 200 
bushels of tomatoes sold and delivered to respondent in October 


1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant’s attorney on March 18, 1953. A copy of the report of investi- 
gation and a copy of the formal complaint were served upon re- 
spondent on March 20, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 


proceedings. 


FINDINGS OF FACT 
1. Complainant is a partnership composed of Amos H. Bruch 
and Rufus E. Shackelford, doing business as B & S Produce Com- 
pany, whose address is Wauchula, Florida. 


2. Respondent is an individual, Johnnie G. Lamb, Sr., doing 
business as Johnnie G. Lamb Sr. Wholesale Produce, whose ad- 
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dress is Macon, Georgia. At the time of the transactions involved 
herein, respondent was licensed under the Act. 


8. In the course of interstate commerce, and by oral contract, 
complainant on October 23, 1952, sold to respondent 200 bushels 
of tomatoes, at $3.75 per bushel, or for a total of $750, f.o.b. 
Wauchula, Florida. 


4. Tomatoes complying with the specifications of the forego- 
ing contract were delivered to and accepted by respondent at com- 
plainant’s packing house, and were shipped in interstate com- 
merce from Wauchula, Florida, to Macon, Georgia, Respondent 
made no complaint with respect to the tomatoes and subsequently 
tendered a check for $750 in payment therefor to complainant, 
which check was dishonored by the bank upon which it was drawn. 


5. The purchase price of the 200 bushels of tomatoes is $750, 
no part of which has been paid by respondent to complainant. 


6. Formal complaint was filed on March 12, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the 200 bushels of tomatoes is in violation of 
section 2 of the Act. Complainant should be awarded reparation 
in the amount of $750, with interest, and the facts should be pub- 


lished. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $750, with interest thereon at 
the rate of 5 percent per annum from November 1, 1952, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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Failure to Pay Balance of Purchase Price of Truckload of 
Mixed Vegetables Including Potatoes—Default 






ZO- 12 A.D. 424, followed. 
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wat Harper & Bowers, of Estill, South Carolina, complainant, pro se. Miss Lenore 

nt H. Langford, Presiding Officer. 

a Decision by Thomas J. Flavin, Judicial Officer 

~ PRELIMINARY STATEMENT 

0, This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 

as Informal complaint was filed on August 19, 1952. Formal com- 
plaint was filed on March 16, 1953. Complainant seeks an award 
of reparation in the amount of the alleged unpaid balance of the 
purchase price of a truckload of mixed vegetables including pota- 

n- toes, sold and delivered to respondent in May 1952. 

n- A copy of the report of investigation made by the Regulatory 

of Division, Fruit and Vegetable Branch, was served upon complain- 
ant on March 21, 1953. A copy of the report of investigation and a 

d copy of the formal complaint were served upon respondent on 

f the same date. 

n At the time of service of the formal complaint, respondent was 

)- notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the complaint. 

1 Respondent has not filed an answer. The issuance of an order is, 

t therefore, authorized without further proceedings. 

] FINDINGS OF FACT 






1. Complainant is a partnership, composed of Stiles M. Harper 
and Grover F. Bowers, Jr., doing business as Harper & Bowers, 
whose address is Estill, South Carolina. 

2. Respondent, Davidson Produce Company, Inc., is a corpor- 
ation, whose address is Lexington Avenue, Thomasville, North 
Carolina. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 
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3. In the course of interstate commerce, complainant on May 
24, 1952, after inspection by respondent’s agent, sold to respond- 
ent one truckload of mixed vegetables, including potatoes, for a 
total agreed price of $357.45, f.o.b. Estill, South Carolina. 

4. Respondent accepted the truckload of mixed vegetables at 
complainant’s place of business, and tendered a check to complain- 
ant in the amount of the purchase price, drawn on The First Na- 
tional Bank of Thomasville, North Carolina, which check was dis- 
honored by the bank when presented for payment. 

5. The purchase price of the truckload of mixed vegetables 
is $357.45, of which respondent has paid only $100 to complain- 
ant. 

6. Informal complaint was filed on August 19, 1952, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the full 


agreed purchase price of the truckload of mixed vegetables is in 
violation of section 2 of the Act. Complainant should be awarded 
reparation in the amount of $257.45, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $257.45, with interest thereon 
at the rate of 5 percent per annum from June 1, 1952, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3498) 


JOE MAGGIO, INC. v. SENTER Bros., INc. PACA Docket No. 5626. 
Decided April 28, 1953. 


Failure to Pay Purchase Price of Romaine Lettuce 


Where complainant sought an award of reparation for the contract price of 
four cars of Romaine lettuce allegedly sold to respondent at $4 per crate, 
per carload, f.o.b. shipping point, plus $60 topice for each car, and re- 
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spondent alleged a breach of express warranty as to condition and 
quality of the produce, held, that the evidence discloses that the sale 
was made on a f.o.b. shipping point basis, and that complainant should be 
awarded reparation for the purchase price of the first, third and fourth 
cars of the lettuce which met contract requirements, and the net proceeds 
realized from the sale of the fourth car, which contained an excessive 
percent of decay. 


Suitable Shipping Condition—Abnormal Deterioration of 
Commodity 


Where each of the four cars of lettuce was in transit during a period of 
approximately eight days, and the official Federal certificate at New York 
indicates the temperature of the lettuce in the second car as 34° in the 
bottom crates and 87° in the top crates, and the condition of the lettuce 
in this car was described in the inspection certificate as averaging ap- 
proximately 70 percent Bacterial Soft Rot decay in all stages affecting 
from 2 to 4 outer leaves to % of the head, held, that this excessive per- 
centage of decay establishes that the deterioration in the second car was 
abnormal and the lettuce was not in suitable shipping condition. 


Warranty of Suitable Shipping Condition Implied in F.O.B. Sale 


It is immaterial whether the sale was negotiated on the basis of the warranty 
claimed by respondent which included “sound condition on arrival,” or 
on the basis of the lettuce being “good marketable produce with a show- 


ing of some seeder stalk” as alleged by complainant, since, in effect, 
either basis amounts to no more than the warranty of suitable shipping 
condition which is implied in an f.o.b. sale. 


Statute of Frauds—Inapplicability of Statute and Frauds 

in Proceedings under Act—Effect of Acceptance of Com- 

modity—Effect of Exercising Dominion over Commodity— 
Abandonment of Commodity to Carrier 


Where respondent pleaded the Statute of Frauds as a defense in a reparation 
proceeding in which it sought to recover the contract price of four cars 
of lettuce, held, that although respondent’s defense based on the Statute 
of Frauds probably is without merit because of inapplicability of that 
statute to proceedings under the act, yet, even if the statute were held 
to be applicable in this proceeding, the transaction involved herein was 
taken out of the operation of the statute by reason of acceptance by re- 
spondent of the commodity involved and because respondent had exercised 
dominion over one car of the lettuce by abandoning same to the carrier. 


Mr. Lewis F.. Glaser, of New York, N. Y. and Messrs. Roberts & Campbell, 
of El Centro, California, for complainant. Mr. Irving Coopersmith, of 
New York, N. Y., for respondent. Mr. James A. O'Donnell, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received on February 28, 1951. Formal 
complaint was filed July 20, 1951, in which an award of repara- 
tion is sought for $5,360, the contract price of four cars of Ro- 
maine lettuce allegedly sold to respondent during December 1950, 
at $4 per crate, or $1,280 per carload, f.o.b. shipping point, plus 
$60 topice for each car. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent by registered 
mail on August 30, 1951. A copy of the report of investigation 
was served upon complainant’s attorneys by registered mail on 
September 4, 1951. Respondent filed an answer to the formal com- 
plaint on October 9, 1951, alleging a breach of express warranty 
made by complainant that the lettuce was healthy green, of very 
good quality, that it would carry anywhere, that complainant 
would stand behind the lettuce insofar as condition on arrival was 
concerned, and that.the only defect in the lettuce was the presence 
of a little seed stock. Respondent alleged operation of the Statute 


of Frauds as a separate and distinct defense; and requested a 
hearing. 

A hearing was held at New York City on June 30, 1952, at 
which both parties were represented by counsel. Each side called 
one witness to testify. The deposition testimony of four witnesses 
was received in evidence, three of whom testified for complainant 
and one for respondent. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Joe Maggio, Inc., is a corporation whose ad- 
dress is P. O. Box 5, Holtville, California. 


2. Respondent, Senter Bros., Inc., is a corporation whose ad- 
dress is Washington and Jay Streets, New York 13, New York. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


8. On or about November 30, 1950, in the course of interstate 
commerce, complainant contracted to sell respondent four car- 
loads of Romaine lettuce, each containing 320 crates, at an agreed 
price of $4 per crate, plus a topice charge of $60 per carload, or 
a total of $5,360, f.o.b. Holtville, California. Complainant war- 
ranted the lettuce as being good marketable produce and described 
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it as showing some seed stalks. The sale between the parties was 
negotiated by Sal Crispo, a broker, located at Phoenix, Arizona. 


4, Car PFE 2115 was shipped from Holtville, California, on 
December 2, 1950, and arrived at destination in New York City 
at 8:05 p.m. on December 10, 1950. Respondent was notified of 
arrival at 9:40 a.m. on December 11, 1950. A restricted Federal 
inspection for condition was made at 10:15 a.m. on December 11, 
1950, and showed “30 to 100%, averaging approximately 70% de- 
cay, average 25% damaged by discolored leaves being yellowish 
brown to black, remainder green and fresh. Decay Bacterial Soft 
Rot, all stages affecting 2 to 4 outer leaves to 14 of head.” Re- 
spondent resold the lettuce in car PFE 2115 for net proceeds of 
$272.69, after wiring complainant on December 11, 1950, advising 
of the presence of slime and decay in the produce. 


5. Car PFE 94977 was shipped from Holtville, California, on 
December 4, 1950, and arrived at destination in New York City 
at 1:55 p.m. on December 12, 1950. At 4 p.m. the same day, re- 
spondent was notified of arrival. At 10 p.m. on December 12, 1950, 
a joint inspection of the produce was made by the Railroad Perish- 
able Inspection Agency and Standard Inspection Service. The let- 


tuce was described as being “Fairly well to well formed and trim- 
med. Clean. 15% of heads have few outer leaves with brown dis- 
colored areas, balance good, green color. Butts pink to red. Firm. 
No decay. No abnormal bruising.” Respondent resold the lettuce 
in car PFE 94977 for net proceeds of $644.33. 


6. Car PFE 63699 was shipped from Holtville, California, on 
December 5, 1950, and arrived at destination in New York City 
at 8:55 p.m. on December 13, 1950. Respondent was notified of 
arrival at 9:30 a.m. on December 14, 1950. At 10 p.m. on Decem- 
ber 19, 1950, a joint inspection of the produce was made by the 
Railroad Perishable Inspection Agency and Standard Inspection 
Service. The lettuce was described as being “Fairly well to well 
formed and trimmed. Clean. Few heads have 1—2 outer leaves 
with brown discolored areas; balance medium to good green color. 
Butts pink to red. Firm. 0—6% average 2% decay following brown 
discoloration. No abnormal bruising.” Respondent resold the let- 
tuce in car 63699 for net proceeds of $352.29. 


7. Car PFE 60373 was shipped from Holtville, California, on 
December 8, 1950, and arrived at destination in New York City at 
11:10 p.m. on December 16, 1950. Respondent was notified of 
arrival at 9:30 a.m. on December 18, 1950. The produce was exam- 
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ined by the Railroad Perishable Inspection Agency at 2:30 p.m. 
on December 28, 1950, and was described as being “Fairly well to 
well trimmed. Generally good green color few pale. Poor to fair 
heart formation with seed stems from 3 to 7 inches in length. 20 
to 60% average 40% decay in early to advanced stages affecting 
2 to 6 leaves.” A joint doorway inspection on the same day by 
RPIA and Standard Inspection Service showed “Floor layer crates 
with 1 layer of heads adjacent to one door side of car frozen 1 to 3 
leaves deep.”” Car PFE 60373 was abandoned to the railroad by 
respondent. 

8. Respondent has failed and refused to pay any sum whatso- 
ever to complainant in connection with the sale of the four cars 
of lettuce. 

9. Formal complaint was filed July 20, 1951, which is within 
9 months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant contends the sale of the four cars of lettuce to 
respondent was made on an f.o.b. acceptance final basis. This is 
denied by respondent who avers that the produce was purchased 
after complainant warranted the lettuce as being healthy green, 
of very good quality which would carry anywhere, with condition 
on arrival at destination guaranteed, and that the only defect 
consisted of the presence of a little seed stock. 

In support of its position that the sale was made on an accept- 
ance final basis, complainant offered in evidence four invoices 
which show the terms as “FOB A/F AIRMAIL CHECK”, as 
well as the deposition of complainant’s president, Joe Maggio, who 
testified (answer to interrogatory No. 18) that the four cars were 
sold f.0.b. Holtville, California, acceptance final. The testimony of 
respondent’s president, Abe Senter, that the lettuce was not bought 
on an acceptance final basis is corroborated by Sal Crispo, the 
broker, who testified by deposition (answer to direct interroga- 
tory No. 18) : “No, I didn’t buy it shipping point acceptance final. 
I never do when I buy merchandise that I cannot see. In view of 
the fact that I was 260 miles away, I surely would not buy it ship- 
ping point acceptance final.” 

Complainant’s invoices do not represent the contract between 
the parties. While respondent admittedly received the invoices 
and made no prompt objection to the acceptance final reference 
thereon, the invoices, in and of themselves, constitute nothing 
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more than self-serving documents. Nor can we accept Maggio’s 
testimony as being the most reliable on this point. It is significant 
that when asked initially to give the complete terms of sale, Mag- 
gio made no reference whatsoever to the term “acceptance final” 
(answer to interrogatory No. 6). However, he did include this 
term later in his deposition testimony (Int. No. 18), but only 
after the very point had been called to his attention in the im- 
mediately preceding question (Int. No. 17), which related to 
whether previous dealings between the parties had been concluded 
on an acceptence final basis. 

It is also noted that none of complainant’s four confirming 
wires to the broker mentioned acceptance final. The term was also 
omitted in the formal complaint filed with the Department. The 
term “acceptance final” in any contract of sale under the act 
would connote a most important provision of the agreement. So 
much so that a party asserting its existence, as does the complain- 
ant here, could reasonably be expected to so state at all times 
whether in pleading, in testifying, or in issuing confirming docu- 
ments. The term “acceptance final’’ is of such material import that 
its repeated omission on complainant’s part is sufficiently convin- 
cing that the term was not part of the agreement between the par- 
ties. It is concluded, therefore, that the sale was not made on an 
acceptance final basis, and that the agreement called for nothing 
more than a purchase and sale on an f.o.b. shipping point basis. 

It is immaterial whether the sale was negotiated on the basis 
of the warranty claimed by respondent which included “sound 
condition on arrival”, or on the basis of the lettuce being “good 
marketable produce with a showing of some seeder stalk” (Inv. 
Rep. Ex. 1), as alleged by complainant. In effect, either basis 
amounts to no more than the warranty of suitable shipping condi- 
tion which is implied in an f.o.b. sale. 

There is no evidence of record that the four carloads of lettuce 
were Officially inspected at shipping point. Complainant relies 
upon the deposition testimony of its packing shed foreman, K. A. 
Marini, that the lettuce was in good shipping condition at the time 
the cars were delivered to the carriers. Marini testified that “the 
lettuce was of good quality, in merchantable condition although 
there was some seeder stock caused by the warm weather which 
caused the lettuce to start to seed by the time it matured. The 
lettuce was of a good, green color and at the time of shipment 


thereof no discoloration.” 
Whether the four carloads of lettuce were in suitable shipping 
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condition at the times of shipment depends upon whether the 
transportation service and conditions were normal and whether 
the lettuce was abnormally deteriorated on arrival at destination 
in New York City. It appears from the record that the transpor- 
tation service and conditions were normal. Each of the four cars 
was in transit during a period of approximately 8 days. The official 
Federal certificate at New York notes the temperature of the let- 
tuce in car PFE 2115 as 34 degrees in the bottom crates and 37 
degrees in the top crates. The condition of the lettuce in this car 
was described in the inspection certificate as averaging approxi- 
mately 70 percent Bacterial Soft Rot decay in all stages affecting 
from 2 to 4 outer leaves to 14 of the head. This excessive percent- 
age of decay establishes to our satisfaction that the deterioration 
in car PFE 2115 was abnormal, and the lettuce was not in suitable 
shipping condition. 

Respondent’s Abe Senter testified that on December 11, 1950, 
he telephoned complainant and complained of the rotten condition 
found in the lettuce contained in car PFE 2115. He also testified 
he was instructed to sell the lettuce in this car for complainant’s 
account. It is not disputed that respondent wired complainant on 
December 11, 1950, complaining of the presence of slime and decay. 
We accept respondent’s evidence that as to car PFE 2115, com- 
plainant authorized respondent to resell the lettuce for complain- 
ant’s account. Respondent is liable to the complainant in the 
amount of $272.69 only, representing the net proceeds obtained on 
resale. 

The deterioration of the lettuce in cars PFE 94977 and PFE 
63699 as disclosed by the joint inspection at destination cannot 
be considered abnormal. No decay was found in the lettuce con- 
tained in car PFE 94977. The lettuce in car PFE 63699 was de- 
scribed as having an average of 2 percent decay, and it should be 
noted that inspection of this car was not made until some 514 
days after respondent received notice of arrival. Appearing as 
Exhibit 4, Sheets 7 and 8 of the Department’s report of investiga- 
tion, are copies of inspection certificates covering inspections 
made of these two cars by one Farrell of the Standard Inspection 
Service. The certificate relating to car PFE 94977 shows inspec- 
tion made at 10 p.m. on December 12, 1951 (50), and reflects an 
average of 12 percent decay in the lettuce. The certificate on PFE 
63699 shows inspection made at 10 p.m. on December 19, 1950, 
and the lettuce is certified as containing an average of 10 percent 
decay affecting 1 to 2 leaves. We are at a loss to understand these 
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two certifications in view of the joint inspections made at the 
identical hour on the very same days by Mr. Farrell of the Stand- 
ard Inspection Service and Mr. Bennett of the Railroad Perishable 
Inspection Agency (Ex. 9 and 10 — Inv. Rep.). The joint inspec- 
tion of PFE 94977 showed no decay, and that of PFE 63699 re- 
vealed but an average of 2 percent decay. Each of the joint in- 
spection certificates contain the following statement: “Jointly 
with and agreed to by J. Farrell of Standard Inspection Service.” 
In the absence of an explanation in the record and since we are 
unable to reconcile the various certifications made by Mr. Farrell, 
we accept the joint inspection certificates as containing the cor- 
rect information as to the condition of the lettuce in these two 
cars. It is concluded that the lettuce in cars PFE 94977 and PFE 
63699 met contract requirements and was in suitable shipping con- 
dition. 

With respect to the fourth car, PFE 60373, inspection showed 
the lettuce as averaging 40 percent decay in early to advanced 
stages affecting 2 to 6 leaves. However, this inspection cannot be 
accepted as showing abnormal deterioration upon arrival at des- 
tination. The car arrived at New York City on the night of De- 
cember 16, 1950. Respondent received notice of arrival on the 
morning of December 18, 1950. RPIA inspection was not made 
until the afternoon of December 28, 1950. It thus appears that 
inspection was delayed some 12 days from the time the car ar- 
rived at destination, and over 10 days from the time respondent 
was notified of arrival. We believe that an inspection made 12 
days after arrival of the shipment is unsatisfactory and incom- 
petent proof that the lettuce was not in suitable shipping condi- 
tion upon arrival, and it is so concluded. 

It is respondent’s testimony that with complainant’s approval 
car PFE 60373 was abandoned to the carrier on January 2, 1951. 
This is denied by complainant. Since there is no other evidence 
of record on this point, we must conclude that respondent has 
failed to sustain the burden of proving by a preponderance of the 
evidence that the car was abandoned pursuant to instructions 
received, or approval obtained from complainant. 

Respondent’s defense based on the Statute of Frauds probably 
is without merit because of inapplicability of that statute to pro- 
ceedings under the act. Joseph Rothenberg v. H. Rothstein & Sons 
(3rd Cir. 1950), 183 F. 2d 524. However, even were the statute 
held to be applicable in this proceeding, we conclude that the 
transaction before us is taken out of the operation of the statute 
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by reason of acceptance, respondent having received, accepted, and 
unloaded the lettuce in cars PFE 94977 and PFE 63699, and fur- 
ther, having exercised dominion oven car PFE 60373 by abandon- 
ing same to the carrier. 

In summary, it is concluded that respondent’s failure and re- 
fusal to pay complainant the agreed purchase price for the lettuce 
contained in cars PFE 94977, 63699, and 60373, and to remit to 
complainant the net proceeds received from sale of the lettuce 
contained in car PFE 2115, was and is in violation of section 2 
of the act. Reparation should be awarded complainant in the 
amount of $4,020, the purchase price of cars PFE 94977, 63699, 
and 60373, plus $272.69, the net proceeds realized from sale of 
car PFE 2115, or a total of $4,292.69, plus interest. The facts and 
circumstances should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,292.69, with interest there- 
on at the rate of 5 percent per annum from January 1, 1951, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3499) 


MILTON SCHOENBURG v. S. T. RUNZO & COMPANY, INC. PACA 
Docket No. 5683. Decided April 28, 1953. 


Amendment of Previous Order upon Petition 
for Reconsideration 


12 A.D. 431, followed. 


Messrs. Blanksten & Lansing, of Chicago, Illinois, for complainant. 
Decision by Thomas J. Flavin, Judicial Officer 


AMENDMENT TO ORDER GRANTING PETITION 
FOR RECONSIDERATION 
The third paragraph of Order Granting Petition for Reconsid- 
eration issued in the above case on April 22, 1953 reads as follows: 
“With the above amendment, it is our opinion that the order of 
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February 13, 1953 is supported by evidence of record and by appli- 
cable principles of law.” (Underscoring added). This paragraph 
should be, and is hereby, amended to read as follows: 
“With the above amendment it is our opinion that the orders 
of March 2, 1953 and March 18, 1953 are supported by evi- 
dence of record and by applicable principles of law.” 
This order shall be published. 
Copies hereof shall be served upon the parties. 











(No. 3500) 






DAVID GOLDSAMT, INC. v. FINEST FRUIT & PRODUCE Co. PACA 
Docket No. 5682. Decided April 29, 1953. 







Failure to Pay Purchase Price of Lugs of Tomatoes 






Where complainant sought to recover the purchase price of lugs of tomatoes 
sold and delivered to respondent, and the latter attempted to justify its 
failure to pay on the grounds that the tomatoes were inferior in quality 
and were Virginia tomatoes rather than Florida tomatoes, held, the 
record discloses that (1) this was a purchase after inspection of the 
tomatoes by respondent; (2) no warranties were made by complainant 
with respect to the produce; (3) at no time did respondent claim that 

complainant represented the tomatoes to be U.S. No. 1, or any other 

grade or quality; (4) since this was a sale after inspection there exists 
no implied warranty as to quality or condition; and (5) respondent’s 
failure to pay the agreed purchase price constitutes a violation of the 
act for which reparation should be awarded complainant. 














Express Warranties—Effect of Disclosure of Defects after 
Inspection of Produce 





In the absence of express warranties, the buyer after inspection cannot 
complain of defects. 

David Goldsamt, Inc., of New York, N. Y., complainant, pro se. Finest Fruit 
& Produce Co., of Brooklyn, New York, respondent, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 








PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant seeks to recover the sum of $262.50 from respondent, 
alleged to be the purchase price of 105 lugs of tomatoes sold and 
delivered to respondent in July 1951. Informal complaint was re- 
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ceived on August 27, 1951. A formal reparation complaint was 
filed on December 17, 1951. A copy of the formal complaint, to- 
gether with a copy of the report of investigation made by the 
Regulatory Division, Fruit and Vegetable Branch, was served 
upon respondent on January 9, 1952. A copy of the report of 
investigation was served upon complainant on January 8, 1952. 

Respondent filed an answer to the complaint on January 28, 
1952, in which it is alleged that respondent believed the tomatoes 
to be grade No. 1 at the time they were purchased and that they 
were a product of Florida. In its answer, respondent attempts to 
justify its failure to pay the full purchase price on the grounds 
that the tomatoes were inferior in quality and were Virginia toma- 
toes rather than Florida tomatoes. 

Since the amount involved in this controversy is under $500, 
the issues are determined under the shortened method of pro- 
cedure provided by the rules of practice. Under this procedure, 
complainant filed a verified opening statement of facts with ex- 
hibits attached. Respondent filed an answering statement of facts 
in the form of a letter, which is not sworn to. Complainant’s 
statement in reply concluded the submission of evidence. 


FINDINGS OF FACT 


1. Complainant, David Goldsamt, Inc., is a corporation, whose 
post office address is 199 Duane Street, New York 13, New York. 


2. Respondent is an individual, Herman Stivilman, doing busi- 
ness as Finest Fruit & Produce Company, whose address is 166 
Osborn Street, Brooklyn 12, New York. At the time of the trans- 
action involved in this controversy, respondent was licensed under 
the Act. 

3. On or about July 19, 1951, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 105 
lugs of Pride Delray brand tomatoes, 6 x 7, at $2.50 per lug, f.o.b., 
for a total price of $262.50. 


4. The tomatoes described in the forgoing finding of fact were 
shipped by truck from Cape Charles, Virginia, in interstate com- 
merce, to complainant at New York City, and were inspected and 
accepted by respondent’s buyer at complainant’s place of business 
in New York City, New York. 

5. Approximately one week after the purchase and sale of the 
tomatoes, respondent offered to complainant $2.00 per lug in full 
settlement of the purchase price of the tomatoes, or 50¢ per lug 
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— less than the origina agreed price. Complainant rejected respond- 
" e ent’s offer and requested payment of the full purchase price. Re- 
7 spondent has not paid complainant any part of the purchase price 
f for the tomatoes. 

6. Formal complaint was filed on December 17, 1951, which 
8, was within 9 months after the cause of action accrued. 
28 
ry CONCLUSIONS 
‘0 This was a purchase after inspection of the tomatoes by re- 
s spondent, and no warranties were made by complainant with re- 






spect to the tomatoes. Respondent contends that it believed it was 
buying No. 1 tomatoes and that they proved to be No. 2, that the 
tomatoes were inferior in quality and that respondent lost money 
on the transaction. At no time does respondent claim that com- 
plainant represented the tomatoes to be U.S. No. 1, or any other 
grade or quality. In a sale after inspection there exists no implied 
warranty as to quality or condition. P. & T. H. Garber, Inc. v. 
Delia & Cucinotti, 10 A.D. 238; Palmer C. Mendelson v. Barnett- 
Gerstein, 7 A.D. 1103. In the absence of an express warranty, 
therefore, the buyer after inspection cannot complain of defects. 
P. & T. H. Garber, Inc. v. Delia & Cucinotti, supra; O. B. Chance 
v. City Produce Co., 7 A.D. 549, 552. 

Even if the situation were otherwise and express or implied 
warranties had existed, respondent has submitted no evidence to 
support its allegation that it sustained damages due to the quality 
and condition of the tomatoes. It is concluded that respondent’s 
failure to pay complainant the full agreed purchase price for the 
tomatoes which were inspected and accepted by respondent is in 
violation of section 2 of the Act. Complainant should be awarded 
reparation, with interest, and the facts should be published. 
























ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $262.50, together with interest 
thereon at the rate of 5 percent per annum from August 1, 1951, 
until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 
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(No. 3501) 


L. R. HAMILTON, INC. v. RILEY GARZA PRopUCE. PACA Docket 
No. 5978. Decided April 29, 1953. 


Failure to Pay Purchase Price of Lugs of 
Emperor Grapes—Default 


12 A.D. 440, followed. 


L. k. Hamilton, Inc., of Reedley, California, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on February 11, 1953. Formal com- 
plaint was filed on March 13, 1953. Complainant seeks an award 
of reparation in the amount of the alleged purchase price of 1175 
lugs of Emperor grapes sold and delivered to respondent in No- 


vember 1952. 
A copy of the report of investigation made by the Regulatory 


Division, Fruit and Vegetable Branch, was served upon complain- 
ant on March 23, 1953. A copy of the report of investigation and 
a copy of the formal complaint were served upon respondent on 
the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 


proceedings. 


FINDINGS OF FACT 


1. Complainant, L. R. Hamilton, Inc., is a corporation, whose 
address is P. O. Box 31, Reedley, California. 


2. Respondent is an individual, Riley Schilling Garza, doing 
business as Riley Garza Produce, whose address is 231 Viendo 
Street, San Antonio, Texas. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 
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3. In the course of interstate commerce, and by contract in 
writing negotiated by G. F. Donald, a broker located at San An- 
tonio, Texas, complainant, on November 18, 1952, sold to respond- 
ent 1175 lugs of unclassified Emperor grapes, at $1.50 per lug, 
f.o.b. shipping point, plus $35 for precooling, or for a total price 
of $1,797.50. 

4. Grapes complying with the specifications of the foregoing 
contract were shipped by motor truck from loading point in Cali- 
fornia, in interstate commerce, to respondent at San Antonio, 
Texas. Upon arrival at destination, respondent accepted the grapes 
in compliance with said contract of sale and made no complaint 
with respect thereto. 


5. The purchase price of the 1175 lugs of grapes, including 
precooling charges, is $1,797.50, no part of which has been paid 
by respondent to complainant. 


6. Formal complaint was filed on March 13, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 

The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the 1175 lugs of grapes is in violation of section 
2 of the Act. Complainant should be awarded reparation in the 
amount of $1,797.50, with interest, and the facts should be pub- 
lished. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,797.50, with interest thereon 
at the rate of 5 percent per annum, from December 1, 1952, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties, 





